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P R E F A C E. 



THE work now prefcntcd to the public* is 
carefully printed from a fair manufcript, in 
the author's own band-writing \ to which there doth 
not appear to be any preface, or hint of the title that 
be might intend for it. It however fo far coincides 
with his former publications, as to leave little doubt 
of his defignation of it for the prefs ; and he feems to 
have continued it, as matter occurred, till the time 
of his death. 

It is now offered to the world, in the pleafing 
confidence, that it will anfwer the end for which, 
I have reafon to think, it was originally intendeds 
I mean, for the ufe and information of thofe, who 
wifh to have a rational knowledge of matters relating 
to their lives, properties, and other eflential interefts; 
to the critical knowledge of which, they are not 
profeflionally bred. 

The author early difcovered the want of fuch a Guid^ 
as might enable all ranks and profeffions of men, 
to a£t confiftently, and prudently, in their refpe&ivc 
paths of life. How far he hath contributed to this 
great end, in his Justice of the Peace, and 
Ecclesiastical Law, feems to be determined, 

by 
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by the general approbation with which thofe publica- 
tions have been received and in what degree his pre- 
fent work may be thought ejffential to the fame pur- 
pofe, is fubmitted to the wifdom and candor of 
all competent judges. 

My Father's very confiderable attainments, not only 
in the learned and gothic languages^ and in the law of 
the land ; but alfo in matters of antiquity ; feem to have 
induced him, to depend upon his own ftrength ; and 
to produce an Original Work, not copying (as is 
too often done) from other books of the kind; in 
fome of which the fervility of tranfcribing, from one 
wojk to another, is but too obvious: And I am 
joined in opinion by a learned friend, well acquainted 
with my Father's literary purfuits, that the prefent 
book hath no particular reference, except it be to 
his own previous publications ; and that his real 
motive was, to facilitate the underftanding of them ; 
and to effedt fuch an acquaintance with the necefiary 
terms, and technical language of the laws of his coun- 
try, as might be profitable to thofe perfons, for whole 
bfe and advantage he had compiled his former works. 

It is unnecefiary to affign the reafons, why this 
publication hath been fo long poftponed ; but it may 
be proper to obferve, that the delay hath caufed a 
heceffity of accommodating certain particulars to the 
jprefent ftate of the law, wherein fome material 
changes, and additions, are annually made 1 and 
2 thefe 
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thefe additions, where neceffary, I have carefully 
endeavoured to fupply. 

Finally, I beg leave to inform the reader, that the 
prefent publication is by the advice, and earneft 
folicitations, of my good friend Dr. Chafes 
Morton, of the Britifh Mufeum, whofe uniform 
friendftup, and intimacy with my late Father, for 
a period of forty- eight , years, have rendered him 
fufficiently acquainted with the end and pur- 
pole of moft of his literary labours. To that gen- 
tleman, therefore, I dedicate this pofthumous pub- 
lication, as a memorial of the friendly intercourfe 
and harmony, which fubfifted, for near half a century, 
between him and my honoured Father. 

JOHN BURN. 

Orton in Weftmorland, 
Jan. i, 1792. 
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ABA 

ABATEMENT is derived from the French, arid 
fignifies quafliing, beating down j or deftroying ; and 
is ufed bv our law in three fenfes : The firft is that of re* 
moving or beating down a nufance. In which refpeft, the 
perfon aggrieved by the nufance may abate or remove the 
fame, without the formality of an action, fo as he commit 
no riot in the doing of it* If a houfe or wall is erected firt 
hear to mine, that it ftops my ancient lights (which is a 
private nufance), I may enter my neighbour's land, and 
peaceably pull it down. Or if a new gate be erefted acroft 
the king s highway (which is a public nufance), any of the 
king's fubje&s paffing that way may cut it down and deftroy 
it. And the reafon why the law allows this fummary method 
of doing one's felf juftice is, becaufe injuries of this kind 
require an immediate remedy, and cannot wait for the flow 
progrefs of the ordinary forms of juftice. 3 Black. 5. 

The fecond fignification of abatement is, the defeating of 
Overthrowing of an aclion, by fome defecl: in the proceed- 
ings \ as where exception is taken to the infufficiency of the 
matter ; to the incertainty of the allegation, by inifnaming 
either df the parties, or die place \ <o the variance between 
the writ and the fpecialty or record j to the incertainty o£ 
the writ or declaration -> or to the death of either of the 
parties before judgment had. For thefe and many other 
fcaufes, the defendant oftentimes prays, that the fuit of the 
plaintiff may for that time ceafe. And in cafe of abatement 
in thefe refpe&s, all writs and procefs mull begin de novo* 
In the cafe of an indiElment^ on a criminal procefs, the de-* 
fendant may plead in abatement, that his name is not as irt 
the indictment fpecified, or that they have given him a wrong 
addition, as yeoman inltead of gentleman ; and if the jury 
find it fo, the indiclment {hall abate. But in the end, 
there is little advantage accruing to the defendant by means 
of this kind of dilatory plea; becaufe, if the exception be 
Vol* I. * £ allowed, 
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allowed, a new bill of indidhnent may be framed, according 
to what the prifoner in his plea avers to be the true nzm6 
and addition. For it is a rtile, upon all pleas in abatement, 
that he, who takes advantage of a flaw, mull at the fame 
time (hew how it may be amended. 4 Black. 335. 

The third fpecies of abatement is, where the rightful 
poffeflion or freehold of the heir or devifee isr defeated or over- 
thrown by the intervention of a ftranger. And herein it 
differs from intrufion^ which is the entry of a ftranger after a 
particular eftate of freehold is determined, before him in 
remainder er r ever/ton. An abatement is always to the pre- 
judice of the heir or immediate devifee; an intrufion is 
always to the prejudice of the remainder-man or reverfioner. 
For example : If a man dieth feifed of lands in fee fimple, 
and before the entry of his heir, a ftranger enters thereon, 
this is an abatement ; but if a man be tenant for life, with 
remainder to another in fee, and after the death of the 
tenant for life a ftranger enters, this is an intrufion. The 
t emecfy in abatement or intrufion may be by entry, without 
the parties being put about to bring their adtion i fer as the 
original entry of the wrong-doer was unlawful, this thdf 
therefore be remedied by the mere entry of him who hath 
right; unlefs a defcent hath been call, which gives the 
heir of the abator or intruder a colourable title, and therefore 
he (hall not be oufted but by another making out a better* 
claim. 3 Black. 175. 

ABBEY, abbatia, is a fociety of religious perfons, having 
an abbot or abbefs to prefide Over them* Some of thefe 
Were fo confiderable in this kingdom, that the abbots of 
them were called to parliament, and had feats and votes in 
the noufe of lords. Of abbots and priors who ftatedly and 
conffcantly enjoyed this privilege, there were twenty-nine 
in all ; viz. the abbot of Tewkelbury, the prior of Coven- 
try, the abbots of Waltham, Cirencefter, St. John's at 
Colchefter, Croyland, SKrewfbury, Selby, Bardney, St« 
Bennet's of Hulirie, Thorriey, Hide, Winchekomb, Battel, 
Reading, St. Mary's in York, Itamfey, Peterburg, St. Pe- 
ter's in Gloucefter, Glaftdnbury, St. Edmundfburg, St. 
Auftin in Canterbury, St. Alban's, Weftminfter, Abing- 
don, Evefliani, Malmlbury, and Taviftock, and the prior 
of St. John's of Jerufalem, who was ftyled the firft baron of 
England, but it Was with refpeft to the lay barons only, for 
he was the laft of the fpiritual barons- 
Abbey 
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Abbey lands, before the diflblution of the* ihotlaflenes, 
Were many of them difcharged from the payment of tithes ; 
either by the pope's bulls, or by real compofition with the 
parfon, patron, and ordinary j or by their order* as Gif* 
tertians, Templars, Hofpitalars, and Pramonftratenfes : But 
this was only fo long as the lands remained in the hands of 
the feveral religious focieties, and were cultivated by them* 
and not in the hands of their tenants or leflees 4 Thefe ex- 
emptions by the diflblution had been abolifhed, if they had 
not been continued by the acl: of parliament 31 /f. 8. c* 13. 
with refpecl to fuch of the monafteries as were diflbhed by 
diat acl: 5 which ena&s, that they who mail have any lands 
belonging to the faid religious houfes, mail enjoy them dif- 
charged of the payment of tithes, in like manner as the 
abbots and others enjoyed the fame at the time of their dif- 
folution. Which act alfo created a new difcharge* which 
was not before at the common law, that is, unity of the pofi> 
fejjton of the parfbnage and land tithable in the fame hand i 
for if the monaftery, at the time of the diflblution, was 
feifed of the lands and reftory, and had paid no tithes 
within the memory of man for the lands ; thofe lands fhall 
now be exempted from payment of tithe, by a fuppofed per- 
petual unity of pofleffion ; becaufe the fame perfons that had 
the lands, having alfo the parfonage, could not pay tithes to 
themfelves. And now, though the titles of difcharge under 
the %i,Hem 8. are many df them loft, and cannot be made 
out at this day ; yet if the lands of a religious houfe have 
been held fince the diflblution freed from the payment of 
tithes, it mall be intended that they were held fo before* 
tPiood 9 b. 2. c; 2* 

ABBREVIATION. By ftatute 4 G. 2. c. 26. all law 
proceedings {hall be in the Englifh tongue, and written in a 
common legible hand and chara&er, and in words at length 
and not abbreviated : but by 6 <?. 2. r. 14. this is fomewhat 
mitigated, which allows, that they may be written in the 
like manner of expreffing numbers by figures as hath been 
commonly ufed, and with fuch abbreviations as are now 
commonly ufed in the Englifh language. 

ABDICATION, abdication in general, is where a ma- 
giftrate of perfon in office renounces and gives it up. So on 
king James the Second's leaving the kingdom, the commons 
voted that he had abdicated the government, and thereby the 

B % throne 
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throne was become vacant. The lords would have had the 
word deferted to be made ufe of, but the commons thought 
it was not comprehenfive enough, for then the king might 
have liberty of returning. 

ABET, abettare, is to ftir up or incite, encourage or fet 
on ; one who 'promotes or procures a crime. Abettors of 
murder, are fuch as command, procure, or counfel others 
to commit a murder ; and in cafe they are prefent when the 
murder is committed, they (hall be taken as principals, but 
if abfent at the time of committing the faft, they fliall be 
confidered as accefiaries only. 

ABEYANCE, from the French layer, to expeft, is that 
which is in expectation, remembrance, and intendment of 
law. By a principle of law, in every land there is a fee 
fimple in fomebody, or elfe it is in abeyance ; that is, though 
for the prefent it be in no man, yet it is in expe&ancy be- 
longing to him that is next to enjoy the land. Thus if a 
man be patron of a church, and prefenteth a clerk to the 
fame ; the fee of the lands and tenements pertaining to the 
re&ory is' in the parfon: but if the parfon die, and the 
church becometh void, then is the fee in abeyance, until there 
be a new parfon prefented, inftituted, and indu&ed; I Inft. 
342. And though where no perfon is feen or known in 
* Whom the inheritance can veft, it may be in abeyance, as in 
Si limitation to* feveral perfons, and the furvivor, and the 
heirs of fuch furvivor, becaufe it is uncertain who will be 
furvivor : yet the freehold cannot, becaufe there mull be a 
tenant to the praecipe always. 1 Vezey, 1 74. 

ABJURATION. Anciently, if a perfon had committed 
a felony,, and did fly to a church or churchyard before he 
was apprehended, he could riot be taken from thence to be 
tried for his crime ; but on confeflion thereof before the 
coroner, he was admitted to his oath to abjure the realm. 
But £>y the 21 J. c. 28; all privilege of fan£tuary, and abju- 
ration confequent thereupon, is utterly aboliftied* 2 Injl* 
628. 

But there is one kind of abjuring the realm which yet re- 
mains, as not depending on any privilege of fanttuary ; and 
that is, with refpeft to popifli recufants convift, removing 
from the place of their habitation without licence, and not 
conforming in three months after notice : in which cafe, 

they 
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they are required by ftatute 35 EUz. c. 2. to abjure the 
realm before two juftices of the peace or the coroner 5 the 
form of which abjuration, according to the old books, is 
this : This hear you, Sir coroner, that I, A. B. am a popijh re- 
cufant, and in contempt of the laws and Jiatutes of England J 
have and do refufe to come to their church. I do therefore, ac- 
cording to the intent and meaning of the ftatute made in the 35^ 
year of queen Elizabeth late queen of this realm of England, 
abjure the realm of England. And I Jhall hajle me towards 
the port if C. which you have given and qffigned to me, and that 
I Jhall not go out of the highway leading thither, nor return back 
again ; and if I do, I will that I be taken as a felon of the king. 
And that at C. / will diligently feek for pajfage, and will tarry 
there but one flood and ebb, if I can have pajfage ; and unlefs 
I can have it in fuch place, ,1 will go every day into the Jea 
up to my knees, ajfaying to pajs over. So help me God and his 
doom. Stamf. 116. Offic. Cor. 49. 

There is alfo an oath of abjuration, whereby every per- 
fon in any office, truft, or employment abjures the pretender, 
and recognizes the right of his majefty under the aft of 
fettlement, engaging to fupport him, and promifing to dif- 
clofe all treafons and traiterous confpiracies againft him. 

ABSQUE HOC, when the proceedings were in Latin, 
were words of exception made ufe of in a traverfe 5 a» 
where the defendant pleads that fuch a thing was done at 
fuch a place, without this, that it was done at 'fuch other 
place. 

ABUTTALS are the buttings and boundings of lands, 
(hewing by what marks they are diftinguifhed : the fides of 
the lands are properly faid to be adjoining, and the ends abut' 
ting, to the thing contiguous. 

ACCEPTANCE is the taking and accepting of any thing, 
and is as it were a tacit agreement to a preceding aft, which 
might have been defeated and avoided, were it not for fuch 
acceptance had. For example : If a bifhop before the fta- 
tute of 1 Eliz. leafed part of his bifhoprick for term of 
years, referring rent, and then died ; and afterwards another 
is made bifhop, who accepts and receives the rent when due, 
by this acceptance the leafe is made good, which otherwife 
the new bilhop might have avoided. So if hujband and wife, 
feifed of lands in right of the wife, join and make a leafe, 

B 3 referving 
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referring rent, and the hulband dies, after whofe death th« 
wife receives or accepts the rent by this the leafe is con-! 
firmed, and it fliall bind her. So if tenant in dower leafes 
for years, and dies, and the heir accepts the rent. But if a 
farfon make a leafe for years not warranted by the ftatute 
32 H. 8. and which consequently is void by his death 5 ac- 
ceptance of rent by a new parfon or fucceflbr will not make 
it good. 1 Saund. 241. And if a tenant for life make a 
leafe for years, there no acceptance will make the leafe 
good, becaufe the leafe is void by his death. Dyer, 46. 
1239. But if tenant in tail makes a leafe for years, rendering 
rent, and dies, and the iffue accepts the rent, it mail bind 
him. But if fiich tenant in tail makes a leafe for years to 
commence after his death, rendering rent \ in fuch cafe, ac- 
ceptance of rent by the iflue will not make the leafe good 
to bar him, becaufe the leafe did not take efFeft in the life 
of his anceftor. Ploivd. 418. If an infant accepts of rent 
at his full age, it makes the leafe good and mall bind him. 
If a leafe is made on condition that the leflee fliall do no 
nvajle> and he commits wafte, and afterwards the leflbr ac- 
cepts the rent, he cannot enter for the condition broken ; 
becaufe he thereby affirms the leafe to have continuance, 
I Inf. 211. If the leflbr accepts from his tenant the laft rent 
due to him, and gives the leflee a releafe for it ; all rent in 
arrear'is by law prefumed to be fatisfied. 1 Inf. 373. 

Acceptance of a bill of exchange by the perfon on whom 
it is drawn (fo as to charge the drawer with cofts) muft be 
in writing, under or on the back of the bill. But if he ac- 
cepts it, either verbally or in writing, he thereby makes him- 
felf liable to pay it. If he refufes to accept it, and it is of 
the value of 20I. or upwards, and exprefled to be for value 
received, the perfon to whQm it is made payable, or to whom 
it is indorfed, may proteft it for non-acceptance / which pro- 
teft muft be made in writing, under a copy of fuch bill of 
exchange, by a notary public \ or, if no notary public be. 
refident in the place, then by any other fubftantial inhabitant 
in the pretence of two witneffes : and notice of fuch proteft 
muft, within 14 days after, be given to the drawer. But if 
the bill be accepted, and afterwards the acceptor fails or re- 
fufes to pay it within three days after it becomes due 
(which three days are called the days of grace), the fame 
muft for non-payment be protefted and notified, in like 
manner as for non-acceptance. And on producing the pro- 
ved, either of non-acceptance or non-payment, fhe drawer 
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is bound to make good to the payee or indorfee, not only 
the amount of the bill (which he is bound to do within a 
jreafonable time after non-payment, without any proteft, by 
the rules of the common law), but alfo intereft and all 
charges, to be computed from the time of making the pro- 
teft. 2 Blftck. 469. 

ACCESSARY. I. Acceffary (auafi accedens ad culpam) 
is he that is not the chief a&or, but one that is concerned 
in the felony by commandment, aid, or receipt. 

In the higheft capital offence, namely, high treafori, there 
are no acceffaries, neither before nor after ; fpr the confent- 
.ers, aiders, abettors, and knowing receivers and comforters 
of traitors are all principals. 1 Hale's Hift* 613. 

Alfo in cafes that are criminal, but not capital, as in petit 
larceny and trefpafs, there are no acceffaries : for the ac- 
ceffaries before are in the fame degree as principals ; and 
acceffaries after, by receiving the offenders, cannot be in law 
under any penalties as acceffaries, uniefs the a&s of par- 
liament that induce thofe penalties do exprefsly extend to 
receivers or comforters, a§ fome do. Id* 

Acceffaries therefore relate only to capita} felonies; in 
which cafes there may be acceffaries^ either by the common 
Jaw, or by a& of parliament. 

. II. Acceffary before the facl: committed, is he that being 
fibfent at the time of the felony committed, doth yet pro- 
cure, cpunfel, command, or abet another to commit a felony. 
For if he is prefent, although another actually commits the 
felony, he is a principal offender ; as if one prefent moves 
another to ftrike, or if one prefent did nothing, but yet 
came to aflift the party if needful 5 or if one hold the party 
while the felon ftrikes him ; or if one prefent deliver }iis 
weapon to the other that ftrikes. Hale's Pleas, 216. 

So if feveral perfons fet out together, or in fmall parties, 
upon one common defign, be it murder or other felony, or 
for any other purpofe unlawful in itfelf, and each takes the 
part afligned him, fome tQ commit the fa&, others to watch 
at proper diftances and ftation§. to prevent a furprife, or to 
favour (if need be) the efcape of thofe who are more imme- 
diately engaged : they are all, provided the fa£fc be com- 
mitted, in the eye of the law prefent. at it. For it was made 
a common caufe with them ; each man operated in his 
ftation at one and the fame inftant towards the fame com- 
mon end \ and the part each man took tended to give coun- 
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tenance,' encouragement, and prote&ion to the whole gang, 
and to infure the fuccefs of their common enterprize, 
Fojl. Cr. Law, 350. 

III, Acceflary after the fa£fc is, where a perfon knowing 
the felony to be committed, relieves, comforts, or aflifts the 
felon. Generally, any affiftance whatever given to a felon, 
to hinder his being apprehended or punilhed, makes the 
aflifter an acceflary : as furnifhing him with a horfe to efcape 
his purfuers, money or vi&uals to fupport him, a houfe or 
other flielter to conceal him, or open force and violence to 
refcue or prote& him. So likewife to convey inftruments 
to a felon to enable him to break gaol, or to bribe the gaoler 
to let him efcape, makes a man acceflary to the felony. 4 
Black. 37t 

To buy or receive ftolen goods, knowing them to be 
ftolen, falls under none of thefe descriptions : it was there- 
fore at common law a mere mifdejneanor, and made not the 
receiver acccfTary to the theft, becaufe he received the goods 
only, and not the felon. But now by the ftatutes 5 An. c. 31* 
and 4 Geo. c. 11. all fuch receivers are made acceflaries, 
and may be tranfported for fourteen years ; and, in the cafe 
of receiving linen goods ftolen from the bleaching grounds, 
are by the flatute 18 G. 2. c. 27. declared felons without 
benefit of clergy. Id. 38. 

IV. If the principal and acceflary appear together, and * 
the principal plead the general iflue, the acceflary fhall be 
put tp plead alfo ; and if he likewife plead the general iflue, 
both may be tried by one inqueft : but the principal muft be 
firft convi&ed, and the jury fhall be charged, that if they 
find the principal riot guilty, they mall find the acceflary not 
guilty. But if the principal plead a plea in bar, or abate- 
ment, or a former acquittal, the acceflary fhall not be forced 
%o anfwer till that plea be determined ; for if it be found for 
the principal, the acceflary is difcharged ; if againft the 
principal, yet he fhall after plead over to the felony, and may 
be acquitted. 2 Haw. 323. I Hale's Hijl. 624. 

In the cafe of ftolen goods, if the principal cannot be 
taken, the buyer or receiver may be profecuted as for a mif- 
denieanor, to be punifhed by fine and imprifonment, or 
other fiich corporal punifhment as the court fhall think fit, 
although the principal be not convifled ; which fhall exempt 
the offender from being punifhed as acceflary, if the prin- 
cipal be afterwards taken and convi&cd. 1 An.Jl. 2. c. 9. 
5 An* c. 31. 

ACCI- 
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ACCIDENTS are properly relievable in a court of 
jtquity. But there are many apcidents which are alfo fup^ 
plied in a court of law ; as, lofs of deeds, miftakes in re-? 
ceipts or accounts, wrong payments, deaths which make it. 
impoffible to perform a condition literally, and a multitude 
of other contingencies. And there are many which cannot 
be relieved even in a court of equity; as, if by accident a 
recovery is ill fuffered, a devife ill executed, a contingent 
remainder deftroyed, or a power of leafing omitted in a 
family fettlement. 3 Black. 431. 

ACCORD is an agreement between the party injuring 
and the party injured, where one is injured by a trefpafs or 
offence done, or on a contraft, to fatisfy him with fome re- 
compence ; which, if executed and performed, fhall be a 
good bar in law, if the other party after the accord per-, 
formed bring any a£Hon for the fame. As if a man con- 
trad! to build a houfe or to deliver a horfe, and fail in it ; 
this is an injury, for which the fufferer may have his remedy 
by adlion : but if the party injured accepts a fum of money 
or other thing as a fatisfa<£tion, this is a redrefs of that in- 
jury, and entirely takes away the adlion. 3 Black. 15. 

The accord muft be executed beforfe the aftion be com- 
menced ; and therefore an accord to do a thing at a day to 
come is hot good. But if it be executed, before the a&ioa, 
commenced, it is good, although it was executory only at the ^ 
time of the accord. 1 Rolfs Rep. 1 29. 

If a- man plead an accord, the fafeft way is to plead it a$ 
a fatisfaftion, and not by way of accord 5 and therefore he . 
need fay no more than that the defendant gave fo much to , 
the plaintiff in fatisfa&ion, which the. plaintiff received. . 
9 Co. 80. 

The defendant muft plead that the plaintiff accepted the 
thing agreed upon in full fatisfa&ion ; and if it be on a bond, 
it muft be in fatisfa&ion of the money mentioned in the . 
condition, and not of the bond itfelf, for that cannot £e dif- 
charged but by writing under hand and feal. Cro. Ja. 254. 

1 ACCOUNT is a writ or a£Uon, commanding the defend- 
ant to render a juft account to the plaintiff, or {hew to the 
court good caufe to the contrary. In this aftion> if the 
plaintiff fucceeds, there are two judgments; the firft is, 
that the defendant do account ( quod computet ) before auditors 
appointed by the court j and when fuch account is finiftied, 

then 
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then the ftcond judgment is, that he pay to the plaintiff fo 
much as he is found in arrear. This a&ion, by the old 
common law, laid only againft the parties themfelves, and 
not their executors ; becaufe matters of account refted folely 
in their own knowledge. But this defect was remedied by 
ftatute 4 An. c. 16. which gives an action of account againft 
the executors and adminiftrators. But however it is found 
by experience, that the mod ready and effectual way to fet- 
tle thefe matters of account, is by bill in a court of equity, 
where a difcovery may be had on the defendant's oath, with-* 
out relying merely on the evidence which the plaintiff may 
be able to produce. Therefore actions of account, to com* 
pel a man to bring in and fettle his accounts, ape now very 
ieldom ufed; though when an account is once ftated, nothing 
is more common than an a&ion upon the implied ajfum^jit 
to pay the balance. 3 Black. 162. ? 

A plea of a ftated account is bad, unlefs it fliews the 
account was in writing, and what the balance was. 2 Atk, 
399- 

A ftated account is not an extinguishment of the original 
debt ; therefore it cannot be pleaded in bar of an a&ion for 
the debt. B U V* Mansf. o. 

AC ETIAM are words or a claufe in a writ, where, in 
order to intitle the court to jurifdiftion, an additional caufe 
of a&ion is alleged ; as where, upon the ufual complaint 
of trefpafsy the defendant is required to be brought in to an- 
fwer the plaintiff of a plea of trefpafs, and alfo ( ac etiam) 
to a bill of debt : or where, to the ufual complaint of break- 
ing the plaintiff's clofe, a claufe is added containing the 
real caufe of action, 

ACOUTE, acolythus, in our old Englifh called a cofet, 
was an inferior church fervant, who, next under the fub- 
deacon, followed or waited on the priefts and deacons, and 
performed the meaner offices of lighting the candles, car- 
rying the bread and wine, and paying other fervile attendance. 

ACQUITTAL (Fr. acquitter, from the Latin acquietare ) 
lignifies a difcharge or being at reft from the fufpicion of a 
crime j as he that is upon a trial and judgment given thereon 
difcharged of a felony, is faid to be acquitted of the felony: 
and if he be drawn in queftion again for the fame felony, 
he may plead auterfoits acquit. For one fliall not be brought 
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into danger of his life upon the fame accufation more than 
once/ i Inft. 100. Acquittal is of two kinds; acquittal 
in deed, and acquittal in law. Acquittal in deed is, when a 
perfon is cleared by verdi£fc. Acquittal in law is, as if two 
be indi&ed of felony, the onq as principal, and the other 
as aeceffary, and the jury acquits the principal, in this cafe 
\>y law the aeceffary alfo is acquitted. 2 Inft. 384. 

AN ACQUITTANCE is a fort of releafe, being a dis- 
charge in writing of a fum of money or other duty, which 
ought to be paid or performed. As if one is bound to pay 
money upon an obligation, or rent referved upon a leafe, 
and the party to whom it is due, upon receipt thereof, gives 
a writing under his hand, witnefling that he is paid. This 
is fuch a difcharge in law, that he cannot demand and re* 
cover the fum or duty again, if the acquittance is produced. 
T.L. 

The obligor is not bound to pay money upon a (ingle 
bond, unlefs the obligee will make him an acquittance. Nor 
is he bound to pay it before he has the acquittance. And 
in this cafe the obligor may compel the obligee to make him 
an acquittance. But otherwife it is in cafe of an obligation 
with a condition j for there one may aver payment. Wood, 
p. ii. r. 3. 

But an acquittance is only an evidence of payment, and 
by the common law was not pleadable, becaufe it is no deed. 
But now, by the ftatute of 4 An. c. 16. where an aftion of 
debt (hall be brought on a fingle bill or on a judgment, if 
the defendant hath paid the money due thereupon, fuch pay- 
ment may be pleaded in bar of fuch aftion : and where an 
aCUon of debt is brought upon a bond conditioned to be void 
on payment of a leffer fum, at a day and place certain ; if 
the defendant hath paid, before the aftion brought, the 
principal and intereft due by the condition of fuch bond, 
though not ftriftly according to the condition, yet it may be 
pleaded in bar of the aftion : and on payment into court of 
principal, intereft, and cofts, the fame fhall be a full dif- 
charge of the bond. / 12, 13. 

An acquittance in full of all accounts, fhall be extended 
only to accounts. Wood, b. ii. c. 3. 

An acquittance in full of all demands, will difcharge all 
debts except fuch as are upon fpecialty under feal : for thefe 
czji only be deftroyed by fome other fpecialty of equal force, 
asia general releafe. Gro. J a, 65 o. 
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If a rent is behind for a number of years, and the land- 
lord makes an acquittance of the laft that is due, all the 
reft are prefumed to be paid, and the law will admit no 
proof againft this prefumption. I Injl. 373. 

ACRE ( ager ) is commonly underftood to be a quantity 
of land, containing in length 40 perches, and in breadtn 
4 perches \ or in proportion thereto, be the length or breadth 
more or lefs : but by cuftom it differs in different places. 
The word anciently meant any open ground or field, as 
ca/lle-acre 9 weft-acre, and the like, and not a determinate 
quantity of land : fo there was acre-fight, a fort of duelling 
in the open field. 

ACTIONS are of three kinds 5 real, perfonal, and mixed: . 

Aft ion real is that which concerns real property only ; 
whereby the plaintiff or demandant claims title to have any 
lands or tenements, rents, commons, or other heredita- 
ments, in fee fimple, fee tail, or for term of life. 3 Black. 117, 

Aftion perfonal is fuch as one man brings againft another, 
on any contraft for money or goods, or on account of any 
offence or trefpafs. Id. 

Aftion mixed is an aftion that lieth as well for the thing 
demanded, as againft the perfon that hath it; on which, 
the thing is recovered, and likewife damages for the wrong 
fuftained. Id. 

ACTON BURNEL, aftatute fo called, made 13 Ed. 1, 
ordaining the Jlatute merchant : it was fo termed from a 
place named Aclon Burnet, where it was made ; being a, 
caftle fometime belonging to the family of Burncl> and af- 
terwards of Lovely in Shrofc/bire* 

ACT OF PARLIAMENT is a ftatute, aft, or edift, 
made by the king with the advice and confent of the lords 
fpiritual and temporal and commons in parliament affembled. 
The oldeft of thefe now extant, and printed in our ftatute 
books, is the famous magna charta, as confirmed in parliament 
9 Hen. 3.. though doubtlefs there were many afts before that 
time, the records of which are now loft, and which poflibly at 
prefent pafs for parts of the ancient common law. 1 Black. 

85. 

An aft of parliament is the exercife of the higheft earthly 
authority that this kingdom acknowledges. It hath power . 

to 
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to bind every fubjeft in the land, and the dominions there- 
unto belonging ; nay even the king himfelf, if particularly 
named therein: and it cannot be altered, amended, dif- 
penfed with, fufpended, or repealed, but by the fame 
authority of parliament ; for it is a maxim in law, that it 
requires the fame ftrength to difTolve as to create an obliga- 
tion, i Black. 1 86. 1 

The method of citing afts of parliament is various. 
Many of the ancient ftatutes are called after the name of 
the place where the parliament was held that made them ; 
as the ftatutes of Merton and Marleberge, of Weftminfter y 
Gloucefter> and Winchefter. Others are denominated entirely 
from their fubjeft ; as the ftatutes of Wales and Ireland, the 
Articuli cleri, and the Prerogativa regis. Some are dif- 
tinguiftied by their initial words, as the ftatute of quia emp- 
tores terrarum, and that of circumfpecle agatis. But the moft 
ufual method of citing them, efpecially fince the time of 
Ed. 2. is by naming the year of the king's reign in which 
the aft was made, together with the chapter or particular 
aft according to its numeral order. Id. 85. 

Statutes are either general, or fpecial 5 public, or private* 
A general or public aft is an univerfal rule that regards the 
whole community ; and of this the courts of law are bound 
to take notice judicially and ex officio ; without the ftatute 
being particularly pleaded, or formally fet forth by the party 
who claims an advantage under it. Special or private afts 
are rather exceptions than rules, being thofe which only 
operate upon particular perfons, and private concerns and 
of thefe the judges are not bound to take notice, unlefs they 
be formally ftiewn and pleaded. Ibid. 

There are three points to be confidered in the conftruftion 
of an aft of parliament ; the old law, the mifchief, and the 
remedy : that is, how the common law ftood at the making 
of the aft, what the mifchief was for which the common 
law did not provide, and what remedy the parliament hath 
provided to cure this mifchief. Id. 87. 

Where the common law and a ftatute differ, the common 
law gives place to the ftatute ; and an old ftatute gives 
place to a new one. Id. 89. 

If a ftatute that repeals another is itfelf repealed after-? 
wards, the firft ftatute is thereby revived, without any 
formal words for that purpofe. Id. 90. 

A ftatute made in the affirmative, without any negative 
exprefled or implied, doth not take away the common law ; 
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and therefore the party may waive his benefit by fnch fti* 
tiite, and take his remedy by the common law. 2 Injl. 200* 
Regularly, a ftatute in the affirmative doth not repeal a 
precedent affirmative ftatute 5 but if the latter is contrary to 
the former it amounts to a repeal of the former. L. Raynt. 
160. 

Penal ftatutes mull be conftrued ftri&ly: but ftatute* 
againft frauds are to be conftrued liberally and beneficially. 
I Black. 88. 

One part of a ftatute muft be fo conftrued by another, 
that the whole (if poffible) may ftand together : but a faving 
totally repugnant to the body of the ftatute is void. Id 89. 

Where things of an inferior degree are firft mentioned 
in a ftatute, thofe of a higher dignity fhall not be included 
under fubfequent general words j as where a ftatute fpeaks 
of indi&ments to be taken before juftices of the peace, or 
others having power to take indi&ments, it fhall be under- 
itood only of other inferior courts, and not of the king's 
bench or other courts at Wejlminfier. 2 Co. 46. 

All felonies by the common law have the benefit of clergy; 
therefore where a ftatute ena&s a felony, and fays, the of- 
fender fhall fuffer death, clergy lies notwithftanding, and is 
never oufted without exprefs words. 3 Injl. 73. 

Saving of dower in a ftatute making an offence felony is 
fuperfluous ; for by the 1 Ed. 6. c. 12. dower is not loft by 
the felony of the hufband. 

Where no particular penalty is appointed for difobedience 
to an a£t of parliament, it is punilhable as a contempt, by 
fine and imprifonment at the difcretion of the king's courts 
of juftice. 4 Black. 122. 

ACTOR, the pro&or or advocate in the civil law courts* 
So there was aclor dominicus^ the lord's bailiff or attorney ; 
otlor villa y the fteward or head bailiff of a town or village* 
CoweL 

ACTUARY, the regifter or clerk that enters the a&s of 
a court* 

ADDITION fignifies a title given to a man, befides hit 
chriftian and furname, fetting forth his eftate or degree, his 
trade, and the place where he inhabits ; and this is, to pre-» 
vent the inconvenience of miftaking one perfon for another. 
Additions of eflaU or degret are, yeoman, gentleman, efquire, 

knight, 
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knight, and the like. Additions of trade or occupation are 
thofe of merchant, clothier, carpenter, taylor, hufbandman, 
labourer, and all other lawful occupations. Additions of 
place are, of fuch a town or hamlet, and of fuch a county. 
If there be a corporation of one fole perfon, he may be 
named by the common law by his chriftian name without 
any firname, as "Thomas biftiop of Exeter. 2 Injl. 666* So 
a duke, marquis, earl, vifcount, or baron, might by the 
common law be named by his chriitian name, and by the name 
of his dignity, as John duke of Marlborough. Id. An ad- 
dition after an alias diclus is ill ; for if the party is not fuffici- 
eiitly, named in the firit part, the alias diclus will not help it* 
3 Salk. 20. Where there are feveral perfons of different names, 
and the fame addition, it is fafeft to repeat the addition after 
each of their names, applying it particularly to every one of 
them. 2 Haw. 187. If a man hath divers trades or occu- 
pations, he may be named by any of them ; but if a 
gentleman by birth be a tradefman, he {hall not be named 
by his trade, but by the degree of a gentleman ; becaufe it 
is worthier than the addition of any trade or myftery : and 
in general, a man mail be named by his worthieft title of 
addition. 2 Injl. 668, 9. Where a fon hath the fame 
name and the fame addition with his father, the addition of 
the younger is neceflary to be made to the other additions of 
the fon ; but it is not neceflary to add the elder to the ad- 
ditions of the father. 2 Haw. 187. The eldeft fons of 
peers, in the life-time of their fathers, though frequently titu- 
lar lords, yet are only efquires. And foreign noblemen in 
England have only the legal title of efquire. 2 Haw. 187. 
Clerk is a good addition of a clergvman ; and if a man hath 
taken any degree in either of the univerfities, he may be 
named by that degree. 1 Black. 405. Widow, fingle- 
woman, fpinfter, and (as fome fay) wife of fuch an one, 
are good additions; and the place of the habitation of 
a wife is fufficiently {hewn, by {hewing that of her hufband. 
2 Haw. 190. If a man lives in a hamlet of a town, he 
may be named either of the hamlet or of the town : But 
the addition of parifh, if there be two or more towns in it, 
is not good ; but if there be but one town, the addition of 
parifli is good. 2 Injl. 669. 

ADEMPTION, or taking away, of a legacy, arifes from 
a fuppofed alteration of the teftator's intention ; as where a 
man bequeaths money due upon a certain bond, and after- 
wards 
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wards calls it in ; or bequeaths to the legatee fuch a horfe* 
and afterwards fells the horfe* 

ADJOURNMENT, is a putting off until another day, 
or to another place. The court of parliament is frequently 
adjourned from time to time, as alfo the courts of law from 
day to day, and from one term to another. 

ADJUDICATION, a givirig or pronouncing judgment* 

ADMEASUREMENT, admenfuratio, is a writ brought 
for remedy againft fuch perfons as ufurp more than their 
fhare, to bring them to reafon. It lies in two cafes ; one is* 
cdmeafurement of dower y where a man's widow after his de- 
ceafe holds from the heir more land as dower than of right . 
belongs to her : in which cafe, the heir fliall have this writ 
againft the widow, whereby (he (hall be admeafured, and the 
heir rcftored to the overplus. The other is, admeafuremeni 
of pa/fure, where a man has common appendant or appur- 
tenant to his land, or common in grofs, the quantity of 
which common hath never yet been afcertained : iii which 
cafe, as well the lord, as any of the commoners is intitled 
to the writ of admeafurement ; which is one of thofe writs 
that are called vicontiel, bemg directed to the flieriff (viceco- 
miti)) and not to be returned to any fuperior court, till 
finally executed by him. It recites a complaint, that the de- 
fendant hath furcharged the common ; and therefore com-' 
mands the flieriff to admeafure and apportion it, that the 
defendant may not have more than belongs to him, and 
that the plaintiff may have his rightful (hare. And upon 
this fuit the commoners fliall be admeafured, as well thofe 
Who have not as thofe who have furcharged the common, as 
well the plaintiff as the defendant. The execution of this 
writ mull be by a jury of twelve men, who are upon their 
oaths to ascertain, under the fuperintendarice of the flieriff* 
what and how many cattle each commoner is intitled to put 
upon the common. And the rule for this admeafurement 
is generally underftood to be, that the commoner fliall not 
turn more cattle upon the common, than are fufficient to 
manure and ftock the land to which his right of common is 
annexed ; or, as our ancient law expreffed it, fuch cattle 
only as are levant and couchant upon his tenement ; which 
being a thing uncertain before admeafurerrient* has fre«* 
quently, though erroneoufly, oceafionedthi* unmeafured right 
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t>f common to be called a common without ftlnt or without 
number ; a thing which, though poflible in law, doth in fa£t 
very rarely exift. If, after the admeafurement has thus af- 
certained the right, die fame defendant furcharges the com- 
mon again, the plaintiff may have a writ of fecond fur- 
charge, de fecunda fuperoneratione> which is given by the ftatutc 
13 Ed. 1. c. 8. and thereby the flieriff is dire&ed to inquire by 
a jury, whether the defendant has in fa£t again furcharged 
the common, contrary to the tenor of the laft admeafure- 
ment ; and if he has, he fliall then forfeit to the king the 
fupernumerary cattle put in, and mail alfo pay damages to 
the plaintiff. 3 Black. 238. 

ADMINISTRATION is the management of the goods 
and chattels of one that died inteftate, committed unto him 
by the ordinary. He or (he to whom the adminiftration is 
committed, is called the adminiftrator or adminiftratrix. 
Terms of the Law. 

Adminiftration of the goods and chattels of the wife mail 
be granted to the hufband or his reprefentatives 5 and of the 
* * hufband's effe&s, to the widow, or next of kin, or to both. 
Among the kindred, thofe are to be preferred that are the 
neareft in degree to the inteftate 5 but, of perfons in equal 
degree, the ordinary may take which he pleafes. This 
nearnefs of degree fhall be reckoned according to the com- 
putation of the civilians, and not of the canonifts, which the 
law of England adopts in the defcent of real eftates ; be- 
caufe in the civil computation the inteftate himfelf is the 
terminus from which the feveral degrees are numbered ; and 
not the common anceftor, according to the rule of the ca- 
nonifts. And therefore, in the firft place, the children, or (011 
failure of children) the parents of the deceafed, are intitled 
to the adminiftration : both which are indeed in the firfl: 
degree, but with us the children are allowed the preference. 
Then follow brothers, grandfathers, uncles or nephews 
(and the females of each clafs refpe&ively), and laftly, cou- 
fins. 2 Black. 504. 

The half blocrd is admitted to the adminiftration equally 
with the whole blood 5 but not fo in the defcent of lands, 
' for in that cafe the' half blood can never inherit. 

If none of the kindred will adminifter, the ordinary may 
grant adminiftration to a creditor, or he may grant letters 
ad colligendum bona defuntliy and thereby take the goods of 
die deceafed into his own hands, and therewith pay the 

Vox- 1. C debts 
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debts of the deceafed ; In which refpeft the ordinary be- 
comes liable in law as other adminiftrators. 

If a baftardy or any other who has no kindred, dies in- 
teftate ; the goods belong to the king, and adminiftration 
{hall be committed to the king's grantee. 

There are alfo feveral other kinds of adminiftration, 
which do not ftri&ly follow the rule of the next of kin. 
As, adminiftration durante minori atate ; which is, where an 
infant is made executor (for fo he may be how young fo- 
ever): in which cafe, adminiftration with the will annexed 
is granted to another, until the executor fliall attain the age 
of feventeen years 5 at which age of the executor the ad- 
miniftration durante minori atate ceafeth. 

So alfo, adminiftration durante abfentia, during abfence 
out of the kingdom : which is, where the next of kindred 
is beyond fea, in which cafe adminiftration is grantable, 
left the goods perifh or the debts be loft : and this ftands 
upon the fame reafon as an adminiftration during the mino- 
rity of an executor; namely, that there mould be one to 
manage the eftate of the teftator, till the perfon appointed 
by him is able. 

Adminiftration pendente lite, pending a fuit, is, where a 
fuit is commenced in the ecclefiaftical court concerning the 
validity of a will ; in which cafe the ordinary grants admi- 
niftration until the -fuit mail be determined : otherwife there 
would be no perfon to take care of the eftate of the de- 
ceafed. 

Alfo, if the teftator makes his will, without naming any 
executor, or if he names a perfon incapable, or if the ex- 
ecutor named refufes to acl: ; in all thefe cafes, the ordinary 
muft grant adminiftration with the will annexed. 

The duty of an adminiftrator is, to make an inventory, 
and to pay the debts of the deceafed ; and if there be a de- 
ficiency of aflets, the general order of preference or priority 
inpayment is, firft, debts of record, as judgments, ftatutes, 
and recognizances ; next, fpccialties, as bonds or other 
writings under feal 5 and laftly, debts on fimple contract, 
as notes unfealed, and verbal promifes. 

If there is a furplus, the adminiftrator muft diftribute it 
amongft the kindred of the deceafed, according to the fta- 
tutes of diftribution, and in fome particular places according 
to the local cuftoms. The general rules upon the ftatutes 
of diftribution are, that one third fhall go to the widow of 
the inteftate, and the refidue in equal proportions to his 
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childrea, or, if dead, to their reprefentatives, that is, their 
lineal defendants : if there are no children or legal repre- 
lintatives, then a nioiety fhall go to the widow, and a mo!*, 
cty to the next of kindred in equal degree and their repre* 
fentatives : if no widow, the whole fliall go to the children: 
if neither widow nor child, the whole fliall be diftributed 
aniongft the next of kindred in equal degree and their re- 
prcfentatives ; but no representatives are admitted among 
collaterals, farther than the children of the inteftate's brothers 
and lifters. The father fucceeds to the whole perfonal 
efFe&p qf his children, if they die inteftate and without 
iffi^e ; but if the father be dead, and the mother furvives, 
fhe fliall only come in for a fliare equally with each of the 
remaining children. 

if an adminiftrator die, his executor or adminiftrator 
doth not represent the flrft inteftate, but a new adminiftra- 
tipn fliall be granted de bonis non, that is, of the goods of the 
defeated not adminiftred by the former executor or admini- 
ftrator. And this adminiftrator de bonis non is the only legal 
$e$u;efentative of the deceased in matters of perfonal pro- 
perty. 

, ADMIRALTY : The word admiral, according to lord 
Coke, comes from the Saxon aen mere al (over all the fea), 
the prafeBus maris ; and in ancient time the office of the 
admiralty was called cuftodia marina Anglia, or maritime 
Anglia. I Injl. 260. 

The court of admiralty is held before the lord high admiral 
or his deputy, who is called the judge of the admiralty. 
It was firft of all ere&ed by king Ed. 3. Its proceedings 
are according to the method of the civil law, and is ufually 
held at doftors* commons. 3 Black. 69. € 

This court hath power to try and determine*all maritime 
caufes, Nor fuch injuries which, though they are in their 
nature of common law cognizance, yet being committed on 
the high Teas, out of the reach of the ordinary courts of 
juftice, are therefore to be remedied in a peculiar court of 
their own. Id. 106. 

Beneath the low- water mark, the admiral hath fole and 
abfolute jurifdi£Hon : but between the high-water mark and 
the low-water mark, the common law and the admiral have 
jurifdi&ion by turns 5 one upon the water, the other upon 
the land. But if the water is within a county, the common 
law hath the jurifdi&ion. 5 Co. 107* 
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Wreck of the fea fliall be tried and determined by fn# 
laws of the land ; but this' cannot be extended to flotfanr, 
jetfam, or lagan, for they are in or upon the fea, and there- 
fore cannot be tried arid determined by the common law*, 
but are to be determined before the admiral. Id. 106. 

For, convenience of feamen, the admiralty hath been al- 
lowed to hold plea for mariners' wages \ but yet with this 
limitation, that if there be any fpecial agreement, by which 
the mariners afe to receive their wages in any other manner 
than is ufuaf, or if the agreement be under leal, fo as to be 
more than a parol agreement, rn fuch cafe they will be pro- 
hibited. This indulgence was permitted them, becaufe 
the remedy in the admiralty is eafier and better : eafier, be- 
caufe they muft fever at the common law, whereas here they 
lhay join *, and better, becaufe the (hip itfelf is anfwerable^ 
i Salt. 33. _ * ^ 

But although pure maritime acquifitions, which are earned 
and become due on the high feas, are one proper objedt of 
the admiralty jurifdi&ion, even though the contra6t be made 
upon land ; yet, in general, if there be a contraft made m 
England) and to be executed upon the feas, as a charter 
party or covenant that a fliip fliall fail to Jamaica, or (hall be 
in fuch a latitude by fuch a day ; or a contradt made upon 
the feft to be performed m England, as a bond made dn 
Clipboard to pay money in London, or the like 5 thefe kinds 
of mixed contracts belong not to the admiralty jurifdi&ion, 
but to the courts of common law. And it is not unfrequent 
for the plaintiff to feign that a contraft, really made at fea, 
was made at feme inland place, and thereby draw the cog- 
nizance of the fuit from the courts of admiralty to thofe of 
Weftminfter-hall. 3 Black. 107- 

From the fentence of an inferior court of admiralty, in 
appeal lies to the court of the lord high admiral. And 
from the fentence of the admiralty judge, an appeal lies to 
the delegates. But in cafe of prize veflels taken in time of 
war, in any part of the world, and condemned in any courts 
of admiralty as lawful prize, the appeal lies to certain com- 
miffioners of appeals, confifting chiefly of the privy council,, 
and not to judges delegates : and this, by virtue of divers 
treaties with foreign nations ; by which, particular courts 
are eftablifhed in all the maritime countries of Europe, for 
the decifion of this queftion, whether lawful prize or not. 
For this being a queftion between fubjefrs of different 
dates, it belongs intirely to the law of nations, and not 
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to the -municipal laws of either country to determine it. 
3 JJlack. 69. 

And fentence in a foreign court of admiralty is to be cre- 
dited here, as ours is to be credited there ; and the party 
may libel here for the execution of a fentence in a foreign 
court of admiralty. 

The high court of admiralty is alfo a court not only of 
civil, but of criminal jurifdiftion. It hath cognizance of 
all crimes and offences committed either upon the fea, or on 
the coafts out of the body or extent of any Engli/h county. 
And heretofore they were determinable by the fole. fentence 
of the judge of the admiralty ; but by the 28 Hen. 8. r. 1 5. 
all felonies committed on the fea fliall be tried by commif- 
jGoners nominated by the lord chancellor, viz. the judge of 
the admiralty and three or four more (among whom # two 
common-law judges are conftantly appointed, who in effefit 
try all the prifoner^), the indi&ment being firft found by a 
jprand jury of \% men, and afterwards tried by another jury, 
as at common law. 4 Black* 268. 

ADMISSION to a benefice is, when the bifhop upon ex- 
amination approves of the perfon prefented, as a fit perfon 
to ferve the cure of the church to which he is prefented ; 
as inftitution is that a£l whereby he commits to him the cure 
fcf 4 fouls. 

- ADMITTANCE is the giving- pofleffion of a copyhold 
eftate, as livery of feifm is of a freehold. And it is of 
three Jrinds : I. Upon a voluntary grant by the lord, where the 
land hath efcheated or reverted to him. In this cafe, though 
he , might keep the land in his own hand, or might grant 
the fame in fee, and fp infranchife it, yet if he will difpofe 
of it as copyhold, he is bound to grant the ufual eft ate, and 
jreferve the ufual rent, and obferve the ancient cuftom pre- 
cifely in every point ; otherwife it would be to create a new 
copyhold. 2. Upon furrender by the former tenant. In this 
cafe, the lord fe not proprietor, but only a necefiary inftru- 
ment of conveyance \ the party claiming his eftate under 
him that made the furrender. But until his admittance, 
the tenant hath no eftate, and therefore cannot furrender it 
again to a itranger before admittance. 3. Admittance by 
defcent i which is, where an heir is tenant immediately on 
the death of his anceftor. The lord here is a mere inftru* 
jnent - 7 for the heir may enter upon the land, take the pro- 
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fits, bring aftions of trcfpafs, and furrender to whofe ufe ho 
pleafes, before admittance ; though, before admittance, ho 
cannot be fwom of the homage. This admittance of the 
heir is not to ftrengthen his eftate, but to intitle the lord to 
his fine. And if the heir will not come in and take his ad- 
mittance, he lhall forfeit his eftate, or be fubjeft to a penalty, 
according as the cuftom pf .the manor may be. Wood, b. ii, 
f. I. 

AD QUOD DAMNUM is a writ, ifluing out of and 
^returnable into the chancery, directed to the flieriff, to en- 
quire by a jury, of what damage it will be to the king, or any 
Other, to grant a liberty, fair, market, highway, or the like. 
And according to the fherifPs return thereof, the grant is 
iflfued or wjth-held. 

ADVENTURE, a thing fent to fea; the adventure where-, 
$f the perfon fending it ftands to out and home. Lex Mercatf 

ADULTERY is a crime left by pur laws to the coercion 
of the fpiritual courts \ yet cqnfidered as a civil injury, the 
Jaw gives a fatisfaftion to the hufband for it by aftion of 
trefpafs vi et armis againft the adulterer, wherein the da- 
mages recovered are ufually very large and exemplary, 
$ Black. 139. , 

ADVOCATE is the patron of a caufe, affifting his, 
client with advice, and who pleads for him. It is the fame, 
-by the civil and ecclefiaftical laws, as a counfellor by the 
common law. The ecclefiaftical or church advocate was 
originally pf two forts-; either an advocate of the caufes and 
jntereft of the church, retained as a counfellor and pleader 
of its fights j pr an advocate or patron of the prefentation 
or advowfon. Both thefe offices at firft belonged to the 
founders of churches and convents, and their heir§, who 
wejre bound to proteft and defend their churches, as well as 
to nominate or prefent t9 them, 

ADVOW, adweare, to juftifyor maintain an aft formerly 
done. As if one takes a diftrefs for rent, and he that is 
diftrained fues a replevin \ in this cafe, the diftrainer jufti- 
fying or maintaining the aft, is faid to advow or avow z 
and hence come advowant, and advovury. This word is alfo 
ufed to fignify to bring forth any thing : anciently, when 
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goods ftolen were bought by one, and fold to another, it 
was lawful for the right owner to take them wherever they 
were found 5 and he, in whofe poffeffion they were found, 
was bound advocare, that is, , to call in or produce the feller 
to juftify the fale, and fo on till they found the thief. 

ADVOWSON is the right of prefentation to a church or 
ecclefiaftical benefice. It fignifies being advocate of, the 
church, or taking it into protection \ and therefore is fynony- 
mous -with patronage : and he who has the right of advowfon 
is called the patron of the church. For when lords of ma- 
nors firft built churches on their own demefnes, and en- 
dowed them with glebe or other poffeffions, every fuch lord 
had of common right a power annexed of nominating a 
minifter to officiate in that church of which he was the 
founder, endower, maintainer, or, in one word, the patron. 
2 Black. 21. 

Advowfons are either appendant, or in grofs. Lords of 
manors being originally the only founders, and of courfe the 
only patrons of churches, the right of patronage or pre- 
fentation, fo long as it continues annexed to the poffeffion 
of the manor, as fome have done from the foundation of 
the church to this day, is called an advowfon appendant ; 
and it will pafs or be conveyed, together with the manor, 
as incident and appendant thereto, by a" grant of the manor 
only, without adding any other words. But where the pro-* 
perty of the advowfon hath been once feparated from the 
property of the manor, by legal conveyance, it is called an 
advowfon in grofs, or at large, and never can be appendant 
any more 5 but is for the future annexed to the perfon of 
its owner, and not to his manor or lands. Id. 22, 

Advowfons are alfo either prefentative, coUative, orrdona* 
tive. An adyowfon prefentative is, where the patron hath a 
right of prefentation to the bifliop or ordinary, and moreover 
to demand of him to inftitute his clerk, if he finds him 
canonically qualified. An advowfon collattve - is, where thfr 
bifliop and patron are one and the fame perfon : in which 
cafe the bifliop cannot prefent to himfelf \ but he doth, by 
the one a£t of collation or conferring the benefice, the whole ; x 
that is done in common cafes by both prefentation and infti- 
tution. An advowfon donative is, when the king, or any 
fubjeft by his licence, doth found a church or chapel, and 
ordains that it (hall be merely in the gift or difpofal of the 
patron, fubjeel; to his vilitation only, and not to that of the 
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ordinary ; and vetted abfolutely in the clerk by the patron^ 
deed of donation, without prefentation, inftitution, or in- 
duction. Id. 

An advowfon in fee is affets by defcent, to fatisfy bond 
creditors. 3 Atk* 465. 

AERIE is a proper term for hawks, which for other birds 
is called a neft. The liberty of keeping aerys of hawks was 
a privilege granted to great men: and the preferring the 
aerys in the king's forefts, was one fort of tenure of lands 
by fervice. 

iETATE PROBANDA was a writ that lay to inquire^ 
whether the king's tenant holding in capite by knight's fervice, 
was of full age to receive his lands into his own hands. It 
was directed to the efcheator of the county, but is now dif- 
Xifed, fince wards and liveries were by ftatute taken away. 

AFFERORS (from affeurer, to tax) are thofe in the court 
Jeet or court baron that fettle and moderate the fines and 
amercements impofed on fuch perfons as have committed 
faults for which no exprefs penalty is prefcribed by ftatute. 
The perfons nominated to this office affirm upon their oaths, 
what penalty they think in confidence ought to be inflided 
upon the offenders, 

AFFIANCE is the plighting of troth between a man and 
a woman upon their agreement of marriage. It is. derived 
from the Latin word affidare y and fignifies as much as fidem 
dare, to pledge one's faith or fidelity. Litt. fe£t. 39. 

AFFIDAVIT fignifies in law an oath in writing, fworn 
before fome perfon who hath authority to take it. The 
plaintiff or defendant may make affidavit in a caufe depend- 
ing, but it will' not be admitted in evidence at the trial, but 
is only admitted upon motion. Affidavits ought to fet forth 
the matter of fa£l only, which the party intends to prove by 
his affidavit *, and not to declare the merits of the caufe, of 
which the court is to judge. An affidavit regularly ought 
to be before the judges of the court wherein the caufe is 
depending : but by the ftatute 29 C. 2. c. 5. the judges of 
the courts of king's bench, common pleas, and exchequer, 
may grant commiffions to perfons in the country to take affi- 
davits concerning any matter depending in the refpeftiva 
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courts, in like manner as may be done by mafters extraor«t 
dinary of the court of chancery. When an affidavit hath 
been read in court, it ought to be filed, that the other party 
may fee it and take a copy of it* 

AFFIRM fignifies to ratify or confirm a former law or 
judgment. 

AFFINITY is relation by marriage, as confanguinity is 
relation by Wood. 

AFFIRMATION is an indulgence allowad by law to the 
people called $jh(akers 9 who, in cafes where an oath is required 
from others, may make a folemn affirmation of the truth : 
and if they make a falfe affirmation, they are fubjeft to the 
penalties of perjury. But their affirmation is not allowed 
in any criminal caufe, nor fhall tliey by virtue hereof be al- 
lowed to ferve on any juries, or to bear any office or place 
of profit in the government. 7 £s* 8 W* c. 34. 8 (?. c. 6. 
22 G. 2. r, 46. 

AFFRAY (frorn afraier, to terrify) is the fighting of 
two or more perfons in fome public place, to the terror of 
his majefty's fubje£ts : for, if the fighting be in private, it 
is no affray, but an aflault. 4 Black. 145. 

Affrays may be fuppreffed by any private perfon prefent, 
who is juftifiable in endeavouring to part the combatants, 
whatever confequence may enfue. But more efpecially the 
conftable, or other like officer, is bound to keep the peace ; 
and for that purpofe may break open doors to fupprefs an 
affray, or apprehend the affrayers ; and may carry them 
either before a juftice, or imprifon them by his own autho- 
rity for a convenient time, till the heat be over. Id. 

It is faid, that no quarrelfome or threatening words what- 
foever fhall amount to an affray 5 and that no one can juftify 
laying his hands on thofe who lhall barely quarrel with angry 
words, without coming to blows; yet it feemeth that the 
conftable may, at the requeft of the party threatened, carry 
the perfon who threatens to beat him before a juftice, in 
order to find fureties. 1 Haw. 135. 

Alfo it is certain, that it is a very high offence to chal- 
lenge another, either by word or letter, to fight a duel, or to 
be the meflenger of fuch a challenge ; or even barely to 
endeavour to provoke another to fend a challenge or to fight, 
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as by difperfing letters to that purpofe, full of reflexions, 
and infinuating a defire to fight. Id. 

All affrays in general are punilhable by fine and imprifon- 
thent. i Haw. 138. 

AGE is particularly nfed in law for thofe fpecial times 
which enable perfons of both fexes to do certain a£b, which 
before, through want of years and judgment, they are prohi- 
bited to do. As for example, a man at twelve years of age 
ought to take the oath of allegiance to the king; at fourteen, 
which is his age of difcretidn, he may confent to marriage, 
and chufe his guardian ; and at twenty-one he may alienate 
his lands : a woman at nine years of age is dowable, at 
twelve £he may confent to marriage, at fourteen (he is of 
years of difcretion, and may chufe a guardian, and at twenty- 
one fhe may alienate her lands. Tte age of twenty-one is 
the full age of man or woman ; which enables them to con- 
trafl: and manage for themfelves, in refpeft of their eftates : 
until which time they cannot aft with fecurity to thofe that 
deal with them, for their a&s are in mod cafes either void 
or voidable. 1 Inft. 78. 

AGE PRAYER is, where an a&ion is brought againft 
a perfon under age, for lands which he hath by defcent, and 
he by petition or motion {hews the matter to the court, and 
prays that the a£Hon may ftay //// his full age. See Parol 
demurrer. % 

AGISTMENT is where other men's cattle are taken into 
any ground, at a certain rate for their feeding: it comes 
from the French word geyfer (jacere J to lie down, becaufe 
the beafts that feed there are levant and couchant, that is, 
lying and rifing. In the king's forefts, there were anciently 
piEcers galled agi/lers, agitatores, or gy/l takers ; who took in 
cattle to graze in the foreft, or to be fed upon the pawnage, 
and who tended and looked after the faid cattle agifted, and 
cplle&ed and received the money paid for the agiftment/ 
4 Inft. 293. The tithe of agiftment of cattle is due of com- 
mon right, becaufe the grafs which is eaten is de jurt tith- 
ablei and muft have paid tithe if cut when full grown. 
And it is to be paid by the occupier of the ground, and not 
by the owner of the cattle: for if the occupier in fuch cafe 
were not liable, it would be greatly inconvenient to fue^every 
owper of th$ beafts^ and it might be hard to be known, 
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and infinite. Where there is no fpecial cuftom concerning 
the manner of paying this tithe, it is ufual to pay the tenth 
part of the money received : but this is only for convenience, 
for the tenth part of the produce, and not a fum of money, 
is due de jure. 2 Infl. 651. 1 Roll's Abr. 656. Watf. c. 50. 

AGNATI are the kindred by the father's fide, as eognatl 
are kindred by the mother. 2 Black. 235. 

AGNUS DEI is a piece of white wax in a flat oval form, 
like a fmall cake, ftamped with the figure of the lamb, and 
confecrated by the pope. By ftatute 1 3 EL c. 2. to import 
any Agnus Dei, or other fuperftitious thing pretended to be 
hallowed by the bifliop of Rome, incurs the penalty of a pro- 
tnumre. 

AGREEMENT is of three kinds: 1. An agreement 
execirted already at the beginning ; as where money is paid 
for the thing agreed on, or other fatisfa&ion made. 2. An 
agreement after an aft done by another \ as where one doth 
fuch a thing, and another perfon agrees to it afterwards, 
which is executed alfo. 3. An agreement executory, or to be 
performed in future. This lafl fort of agreement may be 
divided into two parts ; one certain at the beginning 5 the 
other, when, the certainty not appearing at the firft, the 
parties agree that the thing mail be performed upon the cer- 
tainty known. Terms of the Law. 

An agreement put in writing only for remembrance, doth 
not change its nature ; but if it be put in writing, fealed 
and delivered, it is of greater force. Hob. 79. 

By the ftatute of frauds, 29 C. 2. c. 3. All agreements 
for lands fhall be in writing figned by the parties, otherwifc 
they fliall only have effeft as eftates at will. And no aftion 
mail be brought, to charge any perfon upon any fpecial prfcH 
mife to anfwer for the jtebt of another perfon, or upon any 
contraft of marriage, or upon any agreement not to be per- 
formed within a year, unle'fs the fame be put in writing, and 
figned by the party charged therewith. 

' AIDS were originally mere benevolences, granted by the 
tenant to his lord, in times of difficulty and diftrefs : but in 
pfrocefs of time they grew to be cbnfidered as a matter of 
right, and riot of difcretion. Thefe aids wefe principally 
three; 1. To ranfoih the lord's J>erfdn, if taken prifoner. 
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2. To make the lord's cldeft fon a knight. 3. To marry the 
lord's eldeft daughter, by giving her a fuitable portion. The 
aids for making the eldeft fon a knight, and for marrying 
the eldeft daughter, were fixed by aft of parliament at 20s. 
being the fuppofed twentieth part of every knight's fee. 
The aid for ranfoming the lord's perfon was in its nature 
uncertain and incapable of being afcertained, 2 Black. 64. 

AID-PRAYER is a word made ufe of in pleading, for 
a petition in court to call in help from another perfon that 
•hath an intereft in the thing contefted. As tenant for 
life, being impleaded, may pray in aid him in the reverfionj 
that is, defire the court that he may be called by writ, to 
alledge what he thinks proper for maintenance of the right 
pf the perfpn calling him, and of Jlis own, F. N. J?. 

AILIJ (of the French aieul, avus, a grandfather) is a writ 
that lies, where a man's grandfather, or great grandfather 
(called befaile )^ being feifed of lands and tenements in fee 
fimple on the day that he died, a ftranger abateth or entereth 
the fame day, and difpoflefles the heir of his inheritance. 
F.N.B. 

ALBA FIRMA, a white rent, paid in filver, in diftin&ion 
from rent paid in corn, cattle, or the like. 

ALDERMAN, ealderman y elderman y was anciently a per- 
fon, who from his age and experience was appointed to pre- 
(ide in certain affairs requiring prudence and judgment ; but 
now chiefly reftrifted to towns corporate, where they are 
aflbciates to the mayor or other chief magiftrate. 

ALE-CONNER, ale-tajler^ is an officer appointed in the 
court leet fworn to look to the affize and goodnefs of ale 
and beer within the precin&s of the leet. Kitcb, 46. 

ALEHOUSES: 

1 . Every inn is not an alehoufe, nor is every alehoufe an 
inn : but if an inn ufes common felling of ale, it is then alfo 
an alehoufe ; and if an alehoufe lodges and entertains tra- 
vellers, it is alfo an inn. 

2. By feveral ftatutes, licences to keep inns and alehoufes 
(hall be granted yearly at a general meeting of the juftices of 
the divifion, on the ftrft day of September, or within twenty 
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days after* and at no other time i except In cities afid town* 
Corporate. And the perfons licenfed fhall enter into recog- 
nizance to keep good order and rule. And if any perfort 
fhall fell ale without licence, he* fhall forfeit for the firft 
offence 40s. for the fecond offence 4I. for the third and 
every other offence 61. 5 G. 3. c. 46. And by 27 G. 
c. 13. feveral excife duties are impofed on ale and beet 
brewed in Great Britain, according to a fchedule fet forth 
in the ad< 

3. If one who keeps a common inn refufes either to receive 
a traveller as a gueft into his houfe, or to find him vi&uals 
or lodging, upon his tendering him a reafonable price for the 
fame 5 he is not only liable to render damages for the injury, 
in an a&ion on the cafe at the fuit of the party grieved, but 
alfo may be indi&ed and fined at the fuit of the king. 1 Haw* 
225- 

4. Ah innkeeper may detain the perion of the gueft who 
eats, or the horfe which eats, till payment. For it would 
be hard to oblige him to fue for every little debt ; and a 
greater hardfhip, that he might not be able to find his gueft* 
Bac. Abr. Inns. 

But an horfe committed to an innkeeper may bef detained 
only for his own meat, and not for the meat of the gueft, 
or of any other horfe. Alfo if the innkeejper or ale- 
houfe keeper (hall refufe to give in the leckomng in parti- 
culars, or fhall fell in meafures unfealed, he fhall not be 
permitted to detain for the reckoning, but fhall be left to his 
aftion at law. 1 1 & 12 W. c. 15. 

In like manner if the innkeeper gives credit to the party 
for that time, and lets him go without payment j then he 
hath waved the benefit of the cuftom, and mult rely on his 
other agreement. 8 Mod. 172. 

An innkeeper that detains a horfe for his meat cannot ufe 
him H becaufe he detains him as in cuftody of the law : 
and by confequence, the detention mud be in the nature of, 
a diftrefs, which cannot be ufed by the diftrainer. But by 
cuftom in particular places, if the horfe eat out his price, 
the innkeeper may take him as his own, on the reafonable 
appraifement of feveral of his neighbours : but the innkeeper 
has no power to fell the horfe, by the general cuftom of the 
realm. Bac. Abr. Inns. 

5. An innkeeper fhall anfwer for thofe things which are 
ftolcn within his inn, though not fpecially delivered to him 
to keep; for ^t fhall be intended to be through his negli- 
8 gence, 
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gence, or occafioned by the default of his femnts. So if he 
puts a horfe to pafture, without the direction of his gueft, 
and the horfe is ftokn, he muft make (atisfa&ion : but 
©therwife, if with his dire&ion. 8 Co. Caley's cafe. 

6. A gueft in an inn, airifing in the -flight, and carrying 
goods out of his chamber into another room, and from 
thence to the ftabje, intending to ride away with fchejn, i* 
guilty of felony, although there was no trefpafs in taking 
them (which is generally required in cafes of felony). Dalt. 
c. 40. 

ALE SILVER is a rent or tribute annually paid to the 
lord mayor of London, by thofe that fell ale within the li- 
berty of the city. 

ALESTAKE, a ftake fet up at fairs or merry meetings 
in the country, with a fign thereon, denoting that ale is fold 
there. 

ALIAS is a fecond or further writ, after a former 
. writ hath been fued out without effe& : " We command 
you as we formerly have commanded you," Jicut olios pra- 
cipimus. 

ALIAS DICTUS is ufed }n the defcription of a defend- 
ant, where his true name is not certainly known. 

ALIEN: 

1. Alien is one that is born out of the dominions of the 
crown oiMngland. 1 Black. 366. 

2. But children of the king's ambaffadors born abroad have 
always been held to be natural fubje&s. Id. 373. 

3. An alien born may purchafe lands or other eftates, but 
not for his own ufe; for the king, upon fuch purchafe, is 
intitled to them. Id. 3 7 1 . 

4. But an alien may acquire a property in goods, money, 
and other perfonal jeftate, or may hire a houfe for his habi- 
tation. Id. 372. 

5. Alfo aliens may trade as freely as other people; only 
they are fubjeft to certain higher duties at the cuftom-houfe ; 
which is what is now called the alien's duty ; to be exempted 
from which, is one principal caufe of the frequent appli- 
cations to parliament for a£ts of naturalization. Id. 3 16. 

6. An alien may bring an a&ion concerning perfonal pro- 

perty, 
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perty, and may make a will and difpofe of his perfonal 
eftate. Id. 372. 

7. By feveral a&s of parliament, all children born out of 
the king's allegiance, whofe fathers (or grandfathers by the 
father's fide) were natural born fubjefcts, are now deemed to 
be natural born fubje&s themfelves to all intents and pur- 
pofes 5 unlefs fuch anceftors were attainted, or banifhed be- 
yond fea for high treafon : yet fo as that the grandchildren 
of fuch anceftors (hall not be privileged in refpeft of the 
alien's duty, except they be proteftants, and actually refide 
within the realm 5 nor (hall be able to claim any intereft, 
unlefs the claim be made within five years after the fame 
lhall accrue. Id. 373. 

8. If an Englifhinan living beyond fea marries a wife there, 
and has a child by her, and dies ; this child is born a de- 
nizen, and ftall be heir to him, notwithstanding that the 
wife was an alien. Cro. Cha. 601. 

9. Aliens can have no heirs, becaufe they have not in 
them any inheritable blood. 2 Black. 249. 

10. If an alien be made a denizen by the king's letters 
patent, and then purchafes lands, his fon, born before his 
denization, fliall not inherit thofe lands j but a fon born af- 
terwards may, even though his elder brother be living ; for 
the father, before denization, had no inheritable blood to 
communicate to his eldeft fon^ but by denization it acquires 
an hereditary quality, which will be tranfmitted to his fub- 
fequent peffterxty. Yet if he had been naturalized by aft of 
parliament, fuch eldeft fon might then have inherited ; for 
that cancels all defefts, and is allowed to have a retrofpec- 
tive energy, which fimple denization hath not. 2 Black. 

249- 

11. The neceffity of trade has mollified the too rigorous 
rules of the old law, in the reftraint and difcouragement of 
aliens. A Jew may bring an a&ion, though heretofore he 
could not} but commerce has taught the world more hu- 
manity. And therefore it is held, that an alien enemy 
commorant here, by licence of the king, and under his pro- 
te£Hon, may maintain an aftion of debt upon a bond, even 
though he did not come with fafe condu£t. L. Raym. 2$2. 
I Atk. 43. 

On a bill in chancery, brought for an account againft the 
reprefentatives of an Eajl India governor, who pleaded that 
the plaintiff was an alien born, and an alien infidel, and 
therefore could have no fuit here, lord Hardwicke faid, as 
1 the 
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the plaintiff's was a mere perfonal demand, it wag extremely 
clear that he might bring a bill in this court, and over- 
ruled the defendant's pleaj without hearing counfel of either 
fide, i Atk. 51. 

An alien enemy, who was the captain of a French priva-- 
teer, took an Englijh (hip, upon the high feas, in time of 
open war ; and ranfomed the fhip and cargo ; and had the 
mate given to him as an hoftage $ which hoftage died in 
prifon. The ranfom bill wa$ figned by both captains, and 
by the hoftage \ and by it the captain obliges himfelf and 
his owners to pay to the French captain the ranfom money 
within two months; By the court : An action is maintain- 
able by the French captain againft the Englijh captain upon 
this ranfom bill ; notwithftanding the death of the hoftage, 
and notwithftanding the plaintiff's being an alien enemyi 
And the like law prevails both in France and Holland. Burr* 
Mansf. 1 741. 

12* An alien whofe fovereign is in amity with the crown 
of England^ refiding here, and receiving the protection of 
the law, owes a local allegiance to the crown during the 
time of his refidence ; and if, during that time, he commits 
an offence, he fhall be liable to be puniftied for the fame, 
even as a natural born fubje£h For his perfon and perfonal 
eftate are as much under the protection of the law, as the 
natural born fubj eft's \ and if he is injured in either, he has 
the fame remedy at law for fuch injury. Fo/l. 185. 

So alfo, an alien whofe fovereign is at enmity with us, 
living here under the king's protection, committing offences, 
may be proceeded againft in like manner ; for he oweth a 
temporary local allegiance* Id* 

ALIENATION is a transferring the property of any thing 
from one man to another. It chiefly relates to lands and 
tenements j as, to aliene land in fee, is to fell the fee 
fimple thereof; to aliene in mortmain, is to makeover lands 
or tenements to a charitable ufe* 

All perfons who have a right to lands may, generally, 
aliene them to others. But fome alienations are prohibited; 
as alienation by tenant for life, tenant for years, tenant in 
Sower; if thefe aliene for a greater eftate than they have 
in the lands, it is a forfeiture of their eftate. 1 Inft. 251. 

Conditions in deeds that the purchafer fhall not aliene, 
are void. But one may grant an eftate in fee, on condition 
that the grantee fhall not aliene to a particular perfon. 

Alfo 
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Alfo eftates in tail, for life, or years, where the whole in- 
tereft is not parted with, may be made with condition not 
to aliene to others, for prefervation of the reverfion. Lit. 361. 

By the 12 C. 2. c. 24. All fines for alienation are taken 
away, except fines due by particular cuftoms of particular 
manors. 

ALIMONY is that maintenance which, after a divorce 
of hufband and wife, a menfa etthoro, the ecclefialtical judge 
allows to the woman out of her hufband's eftate. But in 
cafe of elopement, and living with an adulterer, the law 
allows her no alimoiiy ; for as that amounts to a forfeiture 
of her dower after his death, it is alfo a fufficient reafon 
why fhe fhould not be partaker of his eftate when living. 
3 Black. 94. 

ALLAY is a word ufed for the tempering and mixture 
of other metals with filver or gold. In the niint, a pound 
weight of gold is coined into 44 guineas and an half, which 
is equal to 46 1. 14s. 6d. : An ounce therefore of fuch gold 
coin is worth 3I. 17s. io*d. in filver. A pound weight of 
ftandard filver bullion is coined into 62s. Therefore an 
ounce of filver bullion is worth 5s. 2d* Smith's Wealth of 
Nations, vol. 1. p. 49, 50. 

ALLEGIANCE is the tie, or ligamen, which binds the 
fubjeft to the king, iry return for that protection which the 
king affords the fubjecl:. And it is of two kinds the one 
natural^ the other local \ the former being alfo perpetuaj, 
the latter temporary. Natural allegiance is fuch as is due 
from all men born within the king's dominions immediately 
upon their birth. Local allegiance is that which is due 
from an alien, or ftranger born, for fo long time as he con- 
tinues within the king's dominion and protection ; and it 
ceafes, when fuch ftranger transfers himfelf from this king- 
dom to another. 1 Black. 366. 370. — —By the common 
law, every layman, above the age of twelve years, was 
obliged to take the oath of allegiance at the tourn or leet 5 , 
and it was a high contempt to refufe it. 1 Inft. 68. 

ALLODIAL, from all, and odh property, fignifies in tire 
or abfolute property \ in contradiftin&ion to feudal, fee-odh- 
all, which denotes ftipendiary property, for which the te- 
nant performed certain ftipulated fervices. 2 Black. 4;. 

\ou I. E> ALMANACK 
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ALLUVlbN is the wafting of the fea or of a river ; in 
which cafe the law is, that if land be gained of the fea by 
the warning up of fand and earth, by (mail and impercep* 
tible degrees, fo as in time to make it terra firma, it mail 
go to the owner of the land adjoining j but if the alluvion 
be fudden and confiderable, it belongs to the king by his 
prerogative : fo that the, quantity of the ground gained, and 
the time during which it is gaining, are what make it either 
the king's or the fubjedVs property. In the fame manner, if 
a river, running between two lordfliips, by degrees gains 
upon one of them, and leaves the other dry; the owner 
who lofeth his ground thus imperceptibly has no remedy : 
but if the courfe of the river be changed by a fudden and 
violent flood, or other hafty means, and thereby a man 
lofeth his ground, he (hall have what the river has left in 
another place, as a recompence for this fudden lofs* 
2 Black. 262. 

ALMANACK is part of the law of England, of which 
the courts muft take notice in the returns of writs, &c. but 
the almanack to go by, is that annexed to the book of common 
prayer. Mod. Caf. 41. 81. 

And by feveral ftatutes a ftamp duty is impofed on al- 
manacks. See Burris Jujt. tit. Almanack. 

ALNETUM, a place where alders grow. 

ALTARAGE comprehends not only the offerings made 
upon the altar, but alfo all the profit which accrues to the 
prieft by reafon of the altar, obventio altaris. Out of thefe, 
the religious afligned a portion to the vicar ; and fometimes 
the whole altarage was given to him by the endowment. 
In fome places, the word altarage hath been adjudged to 
extend to fmall tithes of divers kinds \ but this can only be, 
where there is a fpecial cuftom to fupport it. Bunb. 79. 

ALTO ET BASSO fignifies the intire fubmiffion (for 
high and low) of all differences to arbitration. 

AMBASSADOR. By the 7 An. c. 12. all writs and 
procefles, whereby the perfon of any ambaffador or other 
public minifter of any foreign prince or ftate, or of any of 
his domeftics or domeftic fervants, may be arrefted, or his 
goods diftrained, (hall be void. Provided, that no mer- 
chant 
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chant or other trader, within the defcription of any of the 
ftatates againft bankrupts, (hall have any benefit of this a&; 
nor any fervant of an ambaflador, unlefs the name of fuch 
fervant be regiftered in the office of one of the fecretaries , 
of ftate, and by him tranfmitted to the (heriffs of London 
and Middle/ex. 

Generally, the right9, powers, duties, and privileges of am- 
bafladors are determined by the law of nature and nations, 
and not by any municipal conftitutions : for, as they reprefent 
the perfons of their refpe&ive matters, who owe no fubje£lion 
to any laws but thofe of their own country, their a&ions 
are not fubjeft to the controul of the private law of that 
ftate wherein they are appointed to refide. i Black. 253. 

If an ambaflador grofslv offends, or makes an ill ufe of 
his charafter, he may be lent home, and accufed before his 
mafter; who is bound either to do juflice upon him, or 
avow himfelf the accomplice of his crimes : but the gene- 
ral pra&ice throughout Europe feems now to be, not to pu- 
nifli him in the country where he executes the fun&ion of 
ambaflador. Id. 

AMENABLE (from the French main % a hand) Cgnifies 
tradable, ad manutn, that may be led x>r governed. In 
the modern fenfe, it fignifies to be refponfible, or fubjedt to 
anfwer in a court of juftice. 

AMENDMENT (amendatio) is the corre&ion of an er- 
ror committed in any procefs which may be amended after 
judgment j but if there be any error in giving the judg- 
ment, the party is driven to his writ of error : though where 
the fault appears to be in the clerk who writ the record it 
may be amended. Terms of the Law. Formerly fuitors were 
much perplexed by writs of error brought upon very flight 
and trivial grounds, as mif-fpellings and other miftakes of 
the clerks, all which might be amended at the common law, 
while all the proceedings were in paper, for they were then 
confidered only in fieri, and therefore fubjeft to the controul 
of the courts. But when once the record was made up, it 
was formerly held, that by the common law no amendment 
could be permitted, unlefs within the very term in winch, 
the judicial a£l fo recorded was done ; for during the term 
the record is in the breaft of the court, but, afterwards it 
admitted of no alteration : but now the courts are become 
jnore liberal, and, where juftiqe requires \t, will allow of 
D i amendments 
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amendments at any time while the fuit is depending, riot- 
withftahding the record be made up, and the term be paft ; 
for they, at prefent, confider the proceedings as in fieri till 
judgment is given ; ^nd therefore, that till then, they have 
power to permit amendments by the common law, but 
when judgment is once given and inrolled, no amendment 
is permitted in any fubfequent term. Miftakes are alfo fre- 
quently helped by the ftatutes of amendment and jeofails, 
16 called, becaufe when a pleader perceives arty flip in the 
form of his proceedings, and acknowledges fuch error (jeo 
faiky I have failed), he is at liberty by thofe ftatutes to 
amend it \ which amendment is feldom actually made, but 
the benefit of the a£ts is attained by the court's overlooking 
the exceptions. 3 Black. 406* 

AMERCEMENT is, to be at the king's mercy with re- 
gard to the quantum of a fine impofed. By 1 magna charta y 
c. 14. no man fhall have a larger amercement impofed 
upon him than his circumftances or perfonal eftate will bear, 
faving to the land-owner his land, to the trader his mer- 
chandize, and to the hufbandman his team and infiruments 
of husbandry : in order to afcertain which, the great char- 
ter alio directs, that the amercement, which is always in- 
flicted in general terms, fhall be fet or reduced to a cer- 
tainty by the oath of a jury. In the court-leet and court 
baron, this is ufually done by affeerors, or jurors fworn to 
affeere ; that is, to tax and moderate the general amercement 
according to the particular circumftances of the offence and 
the offender. In limitation of which, in courts fuperior to 
thefe, the ancient practice was, to inquire by a jury, when 
a fine was impofed upon any man, how much he was able 
to pay by the year, faving the maintenance of himfelf, his 
wife, and children. And fince the difufe of fuch inqueft, it 
is never ufual to aflefs a larger fine than a' man is able to 
pay, without touching the implements of his livelihood, 
but to inflict corporal punifhment, or a ftated imprifonrnent, 
which is better than an exceflive fine, for that amounts to 
imprifonrnent for life, and by the bill of rights it is parti- 
cularly declared, that exceflive fines ought not to be im- 
pofed. 4 Black. 372. 

AMICUS CURL9E. If a judge is doubtful or miftaken 
in matter of law, a ftander^by may inform the court as 
amicus curia. 2 Co. Injl. 178. 

AMNESTY, 
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AMNESTY, atnnejlia ollivio> an afit of pardon or ob- 
livion, fuch as was granted by king Charles it. at the Re- 
iteration. Convell. 

AMY ( amicus ), a friend. So prochein amy is the next 
friend to be trufted for an infant- And infants may fue ei- 
ther by prochein amy, or guardian ; but muft anfwer by guar- 
dian. 3 Salk. 196. 

ANCESTOR, anteceffor, is one from whom an inherit- 
ance is derived. It differs from the word predecejfor ; for 
ancejlor is applied to a natural perfon, predecejfor to a body 
politic or corporate, 1 Injl. 78. No perfon can be pro- 
perly fuch an anceftor as that an inheritance in lands or te- 
nements can be derived from him, unlefs he hath had ac- 
tual feifin of fuch lands, either by his own entry, or by the 
pofleffion of his own or his ancestor's leflee for years, or by • 
receiving rent from the leflee of the freehold j or unlefs he 
hath had what is equivalent to corporal feifin in heredita- 
ments that are incorporeal 5 fuch as the receipt of rent, the 
prefentation to a church, and fuch like. 2 Black. 209. 

ANCESTREL is what relates to one's anceflors 5 as ho- 
mage anceftrel, a writ anceftrel, and the like. 

ANCIENT DEMESNE are thofe lands which were ei- 
ther referved to the crown at the original diftribution of 
landed property, or fuch as came to it afterwards, by for- 
feiture or other means. They were anciently yery large and 
extenfive, comprizing divers honors, manors, and lordfhips, 
but they are now contra&ed within a narrow compafs, hav- 
ing been almoft in tirely granted away to divers fubje&s. 
I Black. 286. 

The king's tenants of thofe lands were bound to divers 
fervices, as to plough the king's lands for fo many days, \o 
fupply his court with fuch a quantity of provifions, and the 
like ; in <onfideration whereof, they had many immunities 
and privileges granted to them, as to try the right of their 
property in a peculiar court of their own, called a court of 
ancient demefne, by a peculiar procefs denominated a writ 
of right clofe ; not to pay tolls or taxes, not to contribute to 
the expences of knights of the lhire, not to be put on juries, 
and the like. 2 Black. 99. 

P 3 ANGEL, 
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ANGEL, Jn money, fignifics ten Shillings in Englifh coin* 

ANGILD, Sax. ane, one, and gild, a tribute or fine ; was 
a fmgle qompenfation fot an offence. So anhlote and an/cot, 
was a fingle payment of fcot and lot. 

ANNO DOMINI, the computation of time from the in- 
carnation of our Saviour. The Romans began their ara of 
time from the building of Rome', the Grecians computed 
by Olympiads \ and the Chrijiians reckon from the birth of 
Jefus Chrtft. Jac. Dicl. 

AN ANNUITY is a yearly payment of a certain fum of 
money, granted to another in fee, for life or years, charg- 
ing the perfon of the grantor only, i Injl. 144. 

An annuity is a thing very diftinft from a rent charge, 
with which it is frequently confounded : a rent charge be*- 
}ng a burthen impofed upon and ifluing out of lands ; 
whereas an annuity is a yearly fum chargeable only upon 
the per/on of the grantor. Therefore if a man by deed grant 
to another the fum of 20/. a-year, without expreffing out 
of what lands it {hall iflue ; no land at all {hall be charged 
with it, but it is a mere perfonal annuity. 2 Black. 40. 

APPARENT HEIR. See Heir. 

APPARITOR, a meflenger that ferves the procefs of 
the fpiritual court. His duty is to cite the offender to ap- 
pear to arreft them ; and to execute the fentence or de- 
cree of the judges, &c. Jac. Dicl. 

APPEAL hath two fignifications in law; one is, the re-' 
moving a caufe from an inferior court, or judge, to a fupe* 
ri%rj as from one or more juftices of the peace, to the 
quarter feffions. The other kind of appeal, is a profecution 
againft a fuppofed offender, by the party's own private ac- 
tion profecuting alfo for the crown, in refpeft of the of- 
fence againft the public. 2 Haw. 155. 

In which latter fenfe, an appeal may be brought in three 
cafes : 1 . By a man for a wrong done to his anceftor. 2. By 
a wife for the death of her hufband. 3. For wrong done 
to the appellants themfelves ; as in cafe of robbery, rape, 
or maihem. Wood, b. 4. c. 5. 

By 
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By ftatute 6 Ed. I. c. 9. all appeals of death mud be 
fued within a year and a day after the completion of the fe- 
lony. And if a man be acquitted on an indi&ment of mur- 
der, or found guilty and pardoned by the king, yet he ought 
not (in ftri&nefs) to go at large, but be imprifoned or let 
to bail till the year and day be paft, within which time an 
appeal may be brought. 3 H. 7. c. 1. 

If the appellee is convi&ed, the ancient ufage was, fo 
late as Henry the Fourth's time, that all the relations of the 
flain mould drag the appellee to the place of execution. v 
4 Black. 316. 

Forafmuch as an appeal is the fuit of the party, as well 
as of the king, hence it is that the king cannot pardon an 
offender found guilty upon an appeal, as he may when found 
guilty upon an indi&ment; for in fuch cafe he can only 
pardon for himfelf, but not for the party. 2 Haw. 155. 
However the punifhment of the offender may be remitted 
and discharged by the concurrence of all parties interefted j 
and as the king by his pardon may fruilrate an indictment, 
fo the appellant by his releafe may difcharge an appeal. 
4 Black, 316. 

If the perfon appealed be acquitted on the appeal, the 
appellor lhall be imprifoned for a year, and reftore damages 
to the party, and be grievoufly fined to the king, 13 Ed. 1. 
jl. i. c. 12. that is, if the appeal mail appear to the court - 
to have been malicious. 2 Haw. 198. And being acquit- 
ted on the appeal, he cannot afterwards be indi&ed for the 
fame offence. 4 Black, 315. 

But appeal is now intirelv difufed, on account of the great 
nicety required in conducing it, and the charges of profe- 
cution ; and indi&ment is the only method now taken. 
4 Black. 313. 

APPEARANCE in 'the law fignlfies the defendant's 
filing common or fpecial bail, when he is arrefted on any 
procefs out of the courts at Wejtminjler. Anciently, the fhe- 
riff, on execution of the writ, was obliged tp take the der 
fendant into cuftody, in order to produce him in court upon 
the return, however fmall and minute the caufe of a&ion 
might be. For not having obeyed the original fummons, 
he had fliewn a contempt of the court, and was no longer 
to be trufted at large. But when the fummons fell into dif- 
ufe, and the capias became, in fa&, the firft procefs, it was ' 
thought hard to imprifon a man for a contempt which was 

D 4 only 
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only fuppofed ; and therefore in common cafes by the gra^ 
dual indulgence of the courts (at length authorifed by the 
ftatutes 12 G. c. 29. and 5 G. 2. c. 27), the fheriff or his 
officer can now only perfonally ferve the defendant with the 
copy of the writ or procefs, and with notice in writing to 
appear by his attorney in court to defend this a&ion ; which 
in effect reduces it to a mere fummons. And if the de* 
fendant thinks proper to appear upon this notice, his ap- 
pearance is recorded, and he puts in furcties for his future 
attendance and obedience ; which fureties are called common 
bail, being two imaginary perfons, as John Doe and Richard 
Roe ; or, if the defendant doth not appear upon the return 
of the writ, or within four (or in fome cafes eight) days 
after, the plaintiff may enter an appearance for him, as if 
he had really appeared ; and may file common bail in the 
defendant's name, and proceed thereupon as if the defend- 
ant had done it himfelf. — But if the plaintiff will make af- 
fidavit that the caufe of action amounts to 10/. or upwards, 
then the defendant upon the arreft mud either go to prifon, 
or put in fpecial bail ; which is done by entering into a bond 
to the fheriff, with one or more fureties, (not fictitious per- 
fons, as in the former cafe of common bail, but real, fub- 
ftantial, refponfible men), to infure the defendant's appear- 
ance at the return of the writ, which is called the bail bond ; 
and on return of the writ, or within four days after, the de- 
fendant muft appear according to the exigency of the writ. 
Which appearance is efFe&ed by putting in bail to the aBion, 
and is commonly called putting in bail above. This bail 
above, or bail to the aftion, muft be put in either in open 
cpurt, or before one of the judges thereof ; or elfe, in the 
country, before a commifTioner appointed for that purpofe 
by virtue of the ftatute 4 W. c. 4. 3 Black. 287. 289. 
Appearance falves error in mefne procefs. 1 Vez. 386. 

APPENDANT ( appendens J is a thing of inheritance be- 
longing to another that is more worthy. As an advowforjt 
may be appendant to a manor, land appendant to an office, 
a feat in a church appendant to an houfe. 1 Infl. 121. So 
there is common appendant ; which differs from common 
appurtenant. Common appendant is a right belonging to the 
owners or occupiers of arable land, to put ' commonable 
beafts upon the lord's wafle, and upon the lands of other 
perfons within the fame manor. Common appurtenant 
arifts from no connection of tenure, but may be annexed 
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to lands In other Iordftiips, or extended to other beafts 
befides fuch as are generally commonable, as to hogs, 
goats, and the like. 2 Black. 33 . If a thing appendant to 
another be granted by itfelf, without the thing to which it 
is appendant, the appendancy is deftroyed, and that which 
was appendant is become in grofs : as if an advowfon ap- 
pendant be granted without the manor to which it is ap- 
pendant 5 or the manor be granted, faving the advowfon. 

APPENDITIA, the appendages or pertinencies of an 
eftate. Hence the word penthoufe y for the appendage of an 
houfe. 

APPORTIONMENT fignifies a divifion or partition of 
a rent, a common, or the like j that is, a making of it into 
parts or portions* 

If a man hath a rent charge to him and his heirs iffuing 
out of certain land, if he purchafe any parcel of this to 
him and his heirs, all the rent charge is extinft, be* 
caufe the rent is intire, and hTuing out of every part of the 
land, and therefore by purchafe of part, it is extinct in the 
whole, and cannot be apportioned. Lit. 222. 

But if a man, which hath a rent Jervice, purchafe parcel 
of the land out of which the rent is iffuing, this mail not 
extinguifli all, but only the parcel. For a rent fervice in 
fuch cafe may be apportioned according to the value of the 
land. Id. 

But if one holdeth his land of his lord by the fervice to 
render to his lord yearly at fuch a featt a horfe, a fpear, a 
rofe, and fuch like 5 if in this cafe the lord purchafe parcel 
of the land, fuch fervice is taken away, becaufe fuch fer- 
vice cannot be fevered nor apportioned. Id. 

If the tenant holdeth by fealty, and a bufhel of wheat, or 
a pound of cummin, or of pepper, or fuch like, and the lord 
purchafes part of the land, there fhall be an apportionment, 
as well as if the rent were in money : and yet, if the rent 
were by one grain of wheat, or one feed of cummin, or 
one pepper corn ; by the purchafe of part, the whole mall 
be extin£L . 1 Inft. 149. 

But if an intire fervice be for the public good 9 as caftle- 
gard, cornage, and the like, or if it be for defence of the 
realm, or to repair a bridge or a way, or to keep a beacon, 
i>x for advancement of juftice and peace, as to attend the 
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fiieriff in the execution of procefs ; though the lord pur- 
chafe part, the fervice remains. Id. 

If a man hath common of pafture without number in 
twenty acres of land, and ten of thofe acres defcend to an* 
ether perfon, the common without number is intire and un- 
certain, and cannot be apportioned, but fhall remain. But 
if it had been a common certain (as for ten beads), in that 
cafe the common fhould be apportioned. And fo it is of 
common of eftovers, turbary, fifhery, and the like. Id. % 

But apportionment of rent or common is ufually fettled 
by covenant or fpecial agreement. 

APPORTUM (from the French apport) fignifies properly 
the revenue or profit which a thing brings in to the owner. 
It was commonly ufed for a corody or penfion. It was alfo 
applied to the payment made by the alien priories here in 
England to the fuperior houfe abroad ; or fometimes it was 
what remained over and above the fuftenance of fuch alien 
priory. 

APPOSAL of flieriffs, is the charging them with money 
received upon their accounts in the exchequer. 

APPRAISEMENT. See Inventory. 

APPRENTICES (from apprcndre> to learn) are ufually 
bound for a term of years, by deed indented, to ferve their 
matters, and be maintained and inftru&ed by them. 
I Black. 426. 

And hereby an infant is bound, though under age. Ne- 
verthelefs they cannot bind themfelves fo as to intitle the 
niafter to an aftion of covenant, or other a£Hon for de- 
parting the fervice, or other breaches of the indenture; 
therefore it is ufual for the father or fome friend of the ap- 
prentice to be bqund with him for the faithful difcharge of 
his office, according to the terms agreed on. 8 Mod. 190. 

The churchwardens and overfeers of the poor may bind 
any fuch poor children apprentices, whofe parents they fhall 
judge not able to maintain them 5 till fuch man-child fhall 
attain the age of 21, and fuch woman-child the age of 21. 
or marriage. 43 EL c. 2. 18 G. 3. c. 47. 

Alfo they may, by the confent of two juftices, bind out 
any boy of the age of 10 years who fhall be chargeable, or 
whofe parents fhall be chargeable, or who fhall beg for 
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rims, to be apprentice to the fea fervice, till he lhall attain 
die age of 21 years. 2 & 3 An. c. 6. 

A mafter may by law corred his apprentice for negli- 
gence or other milbehaviour, fo it be done with modera- 
tion ; though if the mafter or matter's wife beats any other 
Tervant of full age, it may be good caufe of being discharg- 
ed, on complaint to the juftices. 1 Black. 428. 

For, generally, difputes between matters and apprentices 
are in moft cafes determinable before the juftices of the 
peace. 

Inticing an apprentice to depart from his mafter, is not 
an offence for which an indictment will lie ; but the party's 
remedy is by an a£tion on the cafe, which he may well 
-maintain. Bur. Mansf. 1306. 

An apprentice gains a fettlement, where he ferves the 
laft forty days of his apprenticefhip. 

An apprenticefhip being a perfonal truft, becomes deter- 
mined by the death of the mafter ; unlefs there are fpecial 
words in the indenture to the contrary. Bur. Set. Caf. 320. 

Perfons having ferved feven years as apprentices to any 
trade, have an exclufive right to fet up that trade in any 
part of England, except where they are prohibited by the 
bye-laws or local privileges of divers corporations. And if 
a man lhall in any town exercife a trade, without having 
ferved an apprenticefhip for feven years, he (hall forfeit 
40 x. a month. 

APPROPRIARE COMMUNIAM is to approve or to 
appropriate and inclofe part of a common to a man's own 
feparate ufe ; and this may be done either by the lord of 
the manor, or by a tenant with the lord's permiffion 5 pro- 
vided they leave fufficient common for the reft of the te- 
nants. - k 

APPROPRIATION is the annexing of a benefice to the 
proper and perpetual ufe of fome religious houfe, bifhop- 
rick, college, or fpiritual perfon, to enjoy for ever. To 
make an appropriation, the king's licence was to be obtained 
in chancety, and alfo the confent of the ordinary, patron, 
and incumbent. And in this manner the religious houfes 
of old time became pofleffed of that vaft number of advow- 
fons, which they had in this kingdom j when thefe churches, 
after the diffolution of the monafteries, came into lay hands, 
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the church fo poffefled by a layman was called an impropriety 
1iori 9 and himfelf the impropriator. But the words appro- 
priation and impropriation are often confounded and ufed for 
each other. 

APPROVEMENT, by the ftatute of Merton, 20 H. 3. 
r- 4. is where a man hath common in the lord's wafte, and 
the lord makes an inclofure of part of the wafte for him- 
felf, leaving fufficient common with egrefs and regrefs for 
the commoners. If there be not fufficient common left for 
the tenant, he may have a writ of affife, and by 3 & 4 Ed. 
6. c. 3. {hall recover treble damages, and a commoner may 
break down an inclofure, if the lord doth inclofe part of 
the common, and not leave fufficient room in the refidue ; 
tut if any, upon juft title of approvement, do make a 
hedge or ditch for that purpofe, which afterwards is thrown 
down in the night by perfons unknown, the towns adjoin- 
ing may be di (trained to make fuch hedge at their own 
charges, for which there is a writ f nofianter J in the regis- 
ter. 13 Ed. 1. c, 46. 

But in the cafe of Duberley v. Page. E. 28 G. 3. it was 
determined, that the lord has no right under the ftatute of 
Merton to inclofe and approve the waftes of a manor, where 
the tenants of the manor have a right to dig gravel on the 
waftes, or to take eftovers there. Caf. by Durnford & £aft. 
2 V. 3 91. 

APPROVER, prover, (probator ), is a perfon indi&ed 
of treafon or felony, and in prifon for the fame, who, upon 
his arraignment, before any plea pleaded, doth confefs the 
indictment, and takes a corporal oath to reveal all treafons 
and felonies that he knpweth of, and therefore prays a co- 
roner, before whom he is to enter his appeal or accufation^ 
againft thofe that are partners in the crime contained in the 
indictment, and this accufation of himfelf, and oath, makes 
the accufation of another perfon of the fame crime, to 
amount to an indictment ; and if his partners are convicted 
he fhall have his pardon of courfe. But as it is in the dis- 
cretion of the court, whether they will fufTer one to be an 
approver, this method is now out of ufe j but in many cafes 
we have what amounts to the fame thing by ftatute, where 
parden is affured to offenders on difcovering arid convicting 
their accomplices. 3 Injl. 129. 

APPURTE, 
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APPURTENANCES (pertinentia, appertaining or be- 
longing to) fignify things both corporeal and incorporeal ap- 
pertaining to fome other thing as principal : as an hamlet to 
a chief manor, common of palture to lands, common of 
eftovers to an houfe, out-houfes, yards, orchards, gardens 
are appurtenant to a mefluage ; but lands cannot properly 
be faid to be appurtenant to a mefluage. I Lit. Abr. 91. 
Turbary may be appurtenant to an houfe, but not tb lands ; 
a leet may be appurtenant to a manor, but not to an 
houfe, for the things muft agree in nature and quality. 
I Inji. 121. 

ARBITRATION: 

1. Arbitration is, where the parties fubmit all matters in 
difpute, concerning any perfonal chattels or perfonal wrong, 
to the judgment of one, two, or more arbitrators, who 
are to decide the controverfy ; or if the two do not 
agree, it is ufual to add, that another perfon be called 
in as umpire, to whofe fole judgment it is then referred. 
3 Black, 16. 

2. Generally all matters of controverfy, either of fa£l: t 
or of a right in things and actions perfonal and uncertain, 
may be fubmitted to arbitration. 9 Co. 78. 

But matters of freehold, or any right and title to a free- 
hold, cannot be fubmitted to arbitration ; yet if the parties 
enter into mutual bonds to ftand to the award relating to 
lands and tenements, they forfeit their bonds unlefs they 
obey it. 1 Roll's Abr. 242. 244. 

Alfo criminal matters, as felonies and other indiQable of- 
fences, cannot be fubmitted to arbitration ; and although the 
fubmiflion be by bond, yet the obligation is void, and the 
parties may be puniflied for entering into fuch bonds. 1 Bac, 
Abr, Arbitrament. 

3. Of fubmiflion there are divers kinds:— a fubmiflion 
by words is good, and the party in whofe favour the award 
is made hath a remedy to mforce the performance of it. 
Yet it is not expedient that any fubmiflion fhould be by 
words only, becaufe the party may revoke it any time before 
the award made, and that by word likewife, befides that it 
lays a great foundation for perjury. Covipl. Arbitr. 21. 

Submiflion may alfo be by covenant ; but this method is 
feldom ufed 5 for though it contains the fame certainty with 
a bond, yet the method of fuing on a covenant is dirFerentj 
and more difficult than fuing upon a bond. Id. 7. 46. 

Then? 
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There may alfo be a fubmiffion by rule of court, which is in 
purfuance of the ftatute 9 & 10 W. c. 15. whereby the 
parties may agree that their fubmiffion be made a rule of 
fuch of his majefty's courts of record as the parties fhali 
chufe ; which court will thereupon carry the award into ex- 
ecution in the fame manner as for contempt of a rule of 
court. 

Or the fubmiffion may be by bond, which in fome refpe&s 
is preferable to a fubmiffion by rule of court ; for an award 
made in purfuance of bonds of fubmiffion may bind the 
parties executors; but if he who refufes to perforin an 
award made purfuant to a rule of court {hall die, the fta- 
tute dire&ing that the profecution (hall be carried on by at- 
tachment, the remedy being loft, the award is loft alfo. 
CompL Arbitr. 34. 

Or the fubmiffion may be both by bond and rule of court, 
by adding the parties confent at the bottom of the condi- 
tion of the bond, and this feemeth to b^ the beft way, for 
then the party may proceed which way he pleafes 5 and it is 
faid, he may proceed both ways, that is, botfi on the bond, 
and alfo have an attachment for the contempt. 1 Salt. 73. 

It hath been ufual alfo, of late years, to infert in the fub- 
miffion a caution that no bill in equity (hall be filed againfl 
the arbitrators ; for it would be a very great hardfhip upon 
arbitrators if they Ihould be harafled with fuits, and the 
allowing them to be liable to fuch fuits would effe&ually dif- 
courage perfons of worth from accepting the office of arbi- 
trators. 2 Atk. 395. 

4. The award mult be made according to the fubmiffion r 
upon which ground it hath been difputed, whether award- 
ing releafes to the time of the award, and not to the time of 
the fubmiffion, is good ; but it feems to be now fettled, 
thtt fuch award is not totally void, but good for fo much as 
is within the fubmiffion, and void for the refidue. Bac. 
Abr. Arbitrament. 

An award that one fliall pay for the writings of the award, 
or the reckoning in the houfe where the award was made, 
is void for fuch things are plainjy out of the fubmiffion. 
I Rolfs Abr. 254. 

If the Tubmiffion be, fo as the award be ready to be de- 
livered to the parties, or td fuch of them as fliall defire the 
fame, the parties fo bound are themfelves obliged to take 
notice of the award at their peril 5 but if the words of the 
fubmiffion be, fo that the award be delivered to each party 
11 by 
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by fuch a day, then muft it be delivered to each party 
accordingly. Wood, b. 4. c. 3. 

The award muft be beneficial to either party, for an 
award of one fide only is not good ; fo if an award be that 
one of the parries fhall go to Rome, when it appears that 
there is no advantage to the other party by his going, it is 
void. Id. 

Alfo an award muft be poflible and lawful 5 thus, if an 
award be that money fhall be paid to an infant, and that he 
fliall make a releafe, it is void; for the infant's releafe is 
not good in law. 

So alfo the award muft be certain and final, upon which 
-account the arbitrators cannot regularly referve any thing 
for their future judgment, when the time allowed is expired. 
Cro. Ja. 585. 

Generally, the award (hall be expounded according to 
the intent of the arbitrators, and (hall not be unravelled in 
a court of equity, -unlefs there was corruption in the arbi- 
trators ; for the arbitrators being perfons of the parties own 
choofing, the law prefumes that they would choofe perfons 
whofe underftanding and judgment they could rely on. 
Bur. Mansf. 701. 

5. Arbitrators cannot proceed on a reference, after they 
have once named an umpire; for then their authority 
ceafeth, though the time for making the award is not yet 
expired. Id. 

Form of a Submifiion by Rule of Court. 

WHEREAS divers difputes and controverftes have arifett 9 
find are now depending, between A. B. of ■ in the county 
of ■ yeoman, of the one party and C. D. of ■ in 
the faid county, yeoman, of the other part, touching and con- 
cerning now for the ending and deciding thereof it is 

hereby mutually agreed by and between the faid parties, that all 
matters in difference between them for, touching, and concerning, 
the premifes, fhall be referred and fubmitted to the arbitrament, 

final end, and determination of A. A. of in the faid 

county, gentleman, B. A. of in the faid county, yeo- 
man, and C. A. of in the faid county, yeoman, or 

any two of them, arbitrators indifferently elecled by the faid 
parties, fo as the faid arbitrators, or any two of them, do 
make and publifb their award in writing ready to be delivered to 
the faid parties^ or fuch of them as fhall deftre the fame, on or 
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before the —* day of next enfuing the date hereof* 

and it is hereby mutually agreed by and between the /aid parties , 
that this fubmijjion fhall be made a rule of his majefty's court of 
king's bench at Weftminfter. In witnefs whereof the faid par- 
ties to thefe prefents have hereunto Jet their hands, this : 

day of in the year of our Lord . 

Bond of Arbitration. 

KNOW all men by thefe prefents, that I A. B. of 

in the county of gentleman , am held and firmly bound to 

C. D. of in the faid county, yeoman, in pounds 

of good and lawful money of Great Britain, to be paid to the faid 
C. D. or to his certain attorney, his executors, adminiftrators, or 
*iff*g ns * *° which payment, well and truly to be made, I bind my- 
felf my heirs, executors, and adminijlratorr, firmly by thefe pre- 
fents, fealed with my feal, and ] dated the ■ day of 

in the year of the reign of our fovereign lord George 

the Third, of Great Britain, France and Ireland, king, defen- 
der of the faith, and fo forth, and in the year of our Lord . 

The condition of this obligation is fuch, that if the above-bound 
A. B., his heirs, executors, and adminiftrators, and every of 
them, for and on his and their parts and behalffj do and fhall 
npell and truly fland to, obey, abide, perform, obferve, and keep 
the award, order, arbitrament, final end and determination of 

A. A. of ef quire, and* B. A. of gentleman, 

arbitrators indifferently named, eleEled, andchofen, as well for and 
on the part and behalf of the above-bound A. B. as of the above- 
named C. D. to arbitrate, award, order, adjudge, and deter- 
mine of and concerning all and all manner of a(tio?i and aclions, 
caufe and caufes of aclion and aclions, fuits, bills, bonds, fpe- 
cialties, judgments, executions, extents, accounts, debts, dues, 
fum and fums of money, quarrels, controverfies, trefpaffes, da- 
mages, and demands whatfbever, both in law and equity^ or 
otherwife howfoever, which at any time or times heretofore have 
been had, made, moved, brought, commenced, fued, profecuted, 
committed, omitted, done or fufifered by or between the faid par- 
ties, fo as the faid award be made in writing and ready to be de- 
livered to the faid parties, on or bjfore the day of — ■ 

now next enfuing \ [and if the faid A. B. his heirs, executors, or 
adminiftrators, or any of them, fhall not prefer, or caufe to be pre- 
ferred, any bill in equity againfl the faid A. A. and B. A. or 
either of them, for or concerning their award in the premifes ,*] 
then this obligation to be void, otherwife of force* 
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If the Parties have a mind to make their fubmiflion a Rule 
of Court, then this may be added : 

And the above- bound A. B. doth agree and defire, that this his 
fubmiflion be made a rule of his majejlys court of king's bench at 
Weftminfter, purfuant to the atl of parliament in fuch cafe made 
arid provided. 

Condition to ftand to the Award of Arbitrators, with an 

Umpire. 

THE condition of this obligation is fuch) that if the above* 
bound A. B; his hetrs, executors, and adminijlrators, for arid on 
his and their parts and behalfs, Jhall and do ivell and truly fand 
to, obey, abide, obferve, perform, fulfil, and keep the award, 
order-, arbitrament, final end and determination of •, or 

any two of them, arbitrators indifferently elected and named, as 
ivell by and on the part and behalf of the [aid A. B. as by and ott 
the part and behalf of the above-named C. D. to arbitrate, award, 
order, judge, and determine, of and concerning all and all manner 
of dtlion and aBions, Caufe and caufes of aclion and atlions, fuits 9 
bills, bonds, fpecialties, covenants, contracts, promifes, accounts, 
reckonings, fums of money, judgments, executions, extents, quar- 
rels, controverftes, trefpaffes, damages, and demands whatfoever, 
at any time heretofore had, made, moved, brought, commenced, 

fued, profecuted, done, fuffered, committed, or depending by or 
between the faid parties ; fo as the award of the J aid arbitrators, 
or any two of theni, be made and fet down in writing, under 
their or any two of their hands and feals, ready to be delivered to 

the faid parties in difference, on or before the day of -* , 

now next enfuing ; then this obligation to be void, other wife of 

forte. 

And if the faid arbitrators Jhall not make fuch their award of 
and concerning the premifes, within the time limited as afore- 

faid, then if the faid A. B. his heirs, executors, and adminiflra* 
tors, for and on his and their part and behalf, do and /hall well 
and truly fland to, obferve, perform, fulfil, and keep the award, 
determination, and umpirage of fuch perfon as the faid arbitrators 

Jhall indifferently chufe for umpire in and concerning the premifes ; 

fo as the faid umpire do make and fet dowin his award and umpi- 
rage in writing, Under his hand and feal, ready to be delivered 

to the faid parties in difference, on or before the day of , 

now next enfuing ; and if the faid A. B. his heirs, executors, or 
adminijlrators, or any of them, Jhall not prefer, or caufe to be 
Vol. L t prefemi^ 
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preferred^ any bill in equity >, againjl them the /aid arbitrators and 
umpire, or any of them 9 for or concerning the award of them the 
faid arbitrators or umpire in the pretnifes : Then this obligation 
to be void, otherwife of force. 

[And the above-bound A. B. doth agree and defire, that this 
his fubmiffion be made a rule of his majefiy's court of king's bench 
at Wcftminfter, purfuant to the atl of parliament in fuch cafe 
made and provided.'] 

Form of an Award. 

TO all to whom thefe prefents Jhall come, We A. B. of , 

and C. D. of — , — , do fend greeting: 

Whereas there are fevered accounts depending, and divers con- 

troverfies have arifen, between % of , yeoman, of the 

one part) and , of — — , yeoman, of the other part ; and 

whereas, j^r the putting an end to the faid differences, they the 
faid , and , by their fever al bonds or obligations bear- 
ing date lafl pafi, are reciprocally become bound each to the 

other, in the penal fum of , to flaud to, abide, perform, and 

keep the award, order, and final determination of us the faid , 

fo as the faid award be made in writing,- and ready to be deli- 
vered to the parties in difference, on or before next enfuing 9 

as by the faid obligations and conditions thereof may appear: Now 
know ye, that we the faid arbitrators, whofe names are hereunto 
fubferibed and feals affixed, taking upon us the burden of the faicf 
award, and having fully examined and duly confidered the proofs 
and allegations of both the faid parties, do make and publifh this 
our award between the faid parties in manner following ; that if 
to fay, Firfl, we- do award and order, that all actions, fuits, 
quarrels, and controverfies whatfoever, had, moved, arifen, and 
depending between the faid parties in law or equity* for any man- 
ner of caufe whatfoever touching the faid pretnifes, to the day of 
the date hereof, Jhall ceafe and be no farther profecuted ; and that 
each of the faid parties Jhall pay and bear his own cofts and charges 
in any wife relating to, or concerning, the premifes. And we do 
alfo award and order, that the faid —. — Jhall deliver, or caufe to* 

be delivered, to the faid — : , at , within the fpace of , 

tstc* And further, we do, hereby award and order, that the faid' 
i" 1 Jhall, on or before — — , pay or caufe to be paid unto the 

fetid _~ — r, the fum of ~ • • We do alfo award and order, ^fc* 

And laftly, We do award and order, that the faid-< and " » 

oii payment of jhe faid fum of ~ , Jhall, indue form of law^ 

qt&ute. each to the other of them, or to. the other's nje, general \ re- 
/ " S ' " " ' leafesy 
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kafeS) fufficient in the law for the releaftng by each to the other of 
them, his heirs-, executors, and adminijlrators, of all a&ions, 
fuits, arrejls, quarrels, controverfies^ and demands whatfoever, 
touching or concerning the premifes afore/aid, or any matter or 
thing thereunto relating, from the beginning of the world, until 

the % day of loft pajl ( viz. the day of the date of 

the arbitration bonds). In witnefs whereof we have hereunto 
fet our hands and feals the day of — '• — . 

Witnejfes hereof^ 
A. B. 
C. D* 

Form of an tfmpirage; 

[Recite the Arbitration Bonds as before.] 

NOW know ye, that I , umpire, indifferently chofen f>y 

* , having deliberately heard and underftood the griefs, alle- 
gations, and proofs, of both the faid parties, and willing (as tnuch 
as in me tieth J to fet the faid parties at unity and good accord, do 
by thefe prefents arbitrate, award, order, decree, and judge as 
followeth ; That is to fay, tsV* 

ARCHBISHOP 

i. An Archbifhop is the chief bifhop of the province, who 
next and immediately under the king hath fupreme power* 
.authority, and jurifdi&ion in all caufes and thhlgs eccle- 
fiaftical j and has the infpe&ion of all the bifhops of that . 
province. He hath alfo his own diocefe, where he exercifes 
epifcopal jufifdictlon, as in his province he exercifes archie- 
pifcopal. As archbi&op, upon receipt of the king's writ, 
he calls the bifliops and clergy of his province to meet in 
convocation : but without the king's writ he cannot aflemble 
them* To him all appeals are made from inferior jurifdic- 
tions within his province* During the vacancy of any fee 
in his province, he is guardian of the fpiritualties thereof ; 
as the king is of the temporalties ; and he executes all cede* 
fiaftical jurifdidtion therein. If the archiepifcopal fee be 
vacant, the dean and chapter are the fpiritual guardians* 
The arcjibifliop ij$ intitied to prefent by lapfe to atl the ec«* 
cleOaftical livings in the difpofal of his diocefafl bifhops, if 
not filled within fix months* And he has a cuftomary pro* 
rogative, when a bifhop is coniecrated by him, to have the 
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next prefentation to fuch dignity or benefice in the bilhop*s 
difpofal, as the archbilhop fhall chufej which is therefore 
called his tption. I Black. 380. 

2. If we confider Canterbury as the feat of the metropo- 
litan, it hath under it twenty-one bilhops ; but if we con- 
fider it as the feat of a diocefan, it comprehends only fome 
pan of Kent (the refidue being in the diocefe of Rochefier) % 
together with fome other parifhes difperfedly fituate in feve- 
ral diocefes ; it being an ancient privilege of this fee, that 
the places where the archbilhop hath any manors or advow- 
fons, are thereby exempted from the ordinary, and are be- 
come ye<Z uliars of the diocefe of Canterbury, properly belong- 
ing to the jurifdiftion of the archbilhop of Canterbury. Go- 
dolph. Repert. 14. 

The archbilhop of Canterbury has the privilege, by cuftom, 
to crowft the kings and queens of this kingdom. And by the 
ftatute of 25 H. 8. r. 21. he has power of granting difpenfa- 
tions, where the pope ufed formerly to grant them ; which 
is the foundation of his granting fpecial licences to marry 
at any place or time, to hold two livings, and the like. 
I Black. 381. 

The archbilhop of Canterbury is ftyled primate and me- 
tropolitan of all England, albeit there is another archiepifco- 
pal province within this realm ; partly becaufe of his ancient 
legatine power, and partly by his being enabled by the afore- 
faid ftatute to grant faculties and difpenfations in both the 
provinces alike. 

At general councils abroad, the archbilhop of Canterbury 
had the precedency of all other archbilhops. Godolph. 21. 

At home, he is the firft peer of the realm, and hath pre- 
cedency, not only before all the other clergy, but alfo (ne*t 
and immediately after the blood royal) before all the nobility 
of the realm, and all the great officers of ftate. Id. 13. 

3. The archbilhop of York hath under him only four 
bilhops, namely, thofe of Chejler, Durham, Carlijle, and 
Man : All the reft are under the archbilhop of Canterbury. 
But the archbilhop of Tork anciently claimed and had a me- 
tropolitan jurifdiclion over all the bilhops of Scotland, whence 
they had their confecration, and to which they fwore canon- 
ical obedience, until about the year 1466, when the bilhops 
of Scotland withdrew themfelves from their obedience to this 
fee ; and, in 1470, pope Sixtus the fourth created the bilhop 
of St. Andrew archbilhop and metropolitan of all Scotland, 
Id: 14. 18. - - 
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The archbifhop of York has the privilege to crown ths 
queen confort, and to be her perpetual chaplain 5 and hath 
precedency of all dukes not being of the blood royal \ and 
alfo before all the great officers of ftate, except the lord 
chancellor. Id. 13, 14. 

4. The archbifhops are faid to be inthroned 9 when they 
are vefted in the archbifhcprick ; whereas bifhops are faid 
to be injta/led. Id. 22- 

They may retain and qualify eight chaplains, whereas a 
biihop can only qualify fix. Id. 21. 

In fpeaking and writing to an archbifhop is given the title 
of grace and mofi reverend father in God ; whereas Jnfhops 
have the title of lord> and right reverend father in God. 

And an archbifhop wrkes himfelf by divine providence g 
whereas bifhops only ufe by divine permiffton, 

ARCHDEACON, the .chief of the deacons, is one that 
hath ecclefiaftical dignity and jurifdi&ion over the clergy 
and laity, next after the bifhop, throughout the diocefe, or 
in fome part of it only. Generally, the archdeacon hath 
power, under the biftiop, of the examination of clerks to be 
ordained; and alfo of induction of clerks inftituted to a be- 
nefice ; liltewife of excommunication, injunction of penance, 
Cufpenfion, correction, infpe&ing and reforming abufes in 
ecclefiaftical affairs : but his power is different in different 
diocefes, and therefore he is to be . regulated according to 
the ufage and cuftom of his own church and diocefe. 

ARCHES court, curia de arcubtts, is fo called, becaufe it 
was anciently held in the church of St, Mary-le-Baw> which 
church had that appellation from the fleeple thereof being 
raifed at the top with ftone pillars in the manner of an arch 
or bow. And the judge thereof, for the like reafon, is 
called the dean of the arches ; whofe jurisdiction is properly 
over the thirteen parifhes only belonging to the archbifhop of 
Canterbury in London : but the office of dean of the arches hav->. 
ing been for a long time united with that of the archbifhop's 
principal official, he now, in right of this laftVmentioned of- 
fice, receives and determines appeals from the fentences of 
all inferior ecclefiaftical courts within the province. The 
fame perfon is likewife judgt of the peculiar s> that is, of all 
thofe parifhes, fifty-feven in number, which, though lying 
in other diocefes, yet are no way fubjeel to the bifhop or 
archdeacon, but to the archbifhop. l'rom this judge there 
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lies an appeal to the king in chancery, that is, to a court of 
delegates appointed under the king's great feal. The courts 
of arches and of the peculiars, as alfq the admiralty court, 
the prerogative court, and the court of delegates (for the 
moft part), are now held in the hall belonging to the college 
pi civilians in London, commonly called Doctors Commons. 

ARGENTUM ALBUM, filver coin, or pieces of bullion 
that anciently pafled for money. So there was ivhhe-maile, 
or rent paid in filver ; in contradiftin&ion from blacl-maile' f 
paid in cattle or other provisions. 

ARGENTUM DEI, God's filver ; money given in earned 
Upon the making of any bargain. In feveral manors, the 
acknowledgment paid to the lord on the admitting of a te- 
nant, is caned the God ? s penny. 

ARIER BAN, the ban or proclamation of the king, for 
the arraying of his tenants, or their entering into the army. 

ARMIGER, efquire, efcuyer, fcutarius, is a name of dig r 
rrity, next above the degree of gentleman, and below a knight. 
Anciently he was one that was attendant on fuch as had the 
order of knighthood, bearing their Jhields and other armour^ 
and helping them to horfe, and performing other fuch like 
fervices. 

ARMS are enfigns of honour, in latin injtgnia, which 
were originally intended to diftinguifh the different com- 
manders in war. For being covered with their defenfive 
armour, they could not be known •, and therefore a certain 
fcadge was painted on their fliields, which was called arms, 
but not made hereditary in ; families till the time of king Ri- 
chard the firft, on his expedition into the holy land. And 
befide3 fhields with arms, they had alfo coats on which their 
arms were painted, from whence came the denomination of 
costs of arms. 

Artna dart (to prefent one with armour) was anciently a 
ceremony in conferring the honour of knighthood : whereby " 
fuch perfon adoptabatur in mUitem, which the French called 
adouber, and we to dub fuch a perfon a knight. 

Arma libera were arms given to a villain when he was ma^ 
numitted or rnade free : which arms were ufually a fwor4 
and lance. 

Arma 
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Arma reverfata, arms reverfed, was when a man, bearing 
coat armour, was convi&cd of treafon or felony ; his arms 
were thereupon reverfed, taid he was degraded from all rank 
and precedence in title and dignity. 

ARPEN, or arpent ; a meafure of land, differing' in quan* 
tity in different places : It feems to have been generally lefa 
than an acre ; as in fome ancient inftruments the compu- 
tation is made by fo many acres and fo many arpents. 

•ARRAIGNMENT is the calling an offender to the bar 
of the court, to anfwer the matter charged upon him. In 
Latin it is ad rationem ponere, and in French ad refon> or ab- 
breviated a refn ; for as the ancient word difrain or derayn 
imports in Latin difrationare> to difprove or evince the con- 
trary of any thing that is or may be affirmed, fo arraigne is 
ad rationetn ponert, to call to account or anfwer. 2 H. H. 
216. 

The prifoner, on his arraignment, though under an indict- 
ment of the higheft crime, mult be brought to the bar with- 
out irons, and all manner of fhackles or bonds, unlefs there 
be a danger of efcape, and then he may be brought with 
irons. Id. 219* 

Alfo there is no neceffity that a prifoner, at the time of 
his arraignment, hold up his hand at the bar, 6r be com- 
manded fo to do ; for this is only a ceremony for making 
known the perfon of the offender to the court ; and if he 
anfwers that he is the fame perfon, it is all one. '% Ha%v. 
308, 

ARRAY, arra'my an old French word Mgnifying to ran!$ 
or fet in order. In ancient times it was ufual for the king, 
upon any great emergency, to iffue commiffions of array* 
directed to feveral of the principal perfons in the refpe&ive 
diftri&s, to mufler and array, of fet in military order, all 
the men capable to bear arms. Array is alfo applied to a 
jury, as fet in order by the fheriff in his return of the panel. 
And when a man intends to challenge the whole jury, as on 
fufpicion of partiality, or fome default in the iheriff who 
made the return, it is called challenge to the array. 

ARREST: 

1 . In civil cafes. Arreft is the reftraint of a man's perfon, 
depriving hirn of his own v ill and liberty, and binding him 
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to become obedient >to the will of the law : And it may be 
called the beginning of imprifonment. Lamb. 93. 

An arreft muft be by corporal feizing or touching the de- 
fendant's body. 3 Black. 288. 

An officer cannot juftify the breaking open an outward 
door or window, in order to execute procefs. If he doth ? 
he is a trefpafler. But if he finds the outward door open, 
and enters that way, or if the doors be opened to him from 
within, and he entereth, he may break open inward doors if 
he finds that necefiary, in order to execute his procefs. 
Foft. 319. 

* For a mart's houfe is his caftle for fafety and repofe to 
himfelf and family •, but if a ftranger, who is not of the fa- 
mily, upon a purfuit takes refuge in the houfe of another, 
this rule doth not extend to him % it is not his caftle, he 
cannot claim the benefit of fan&uary therein. Id. 320. 

Peers of the realm, members of parliament, and corpora- 
tions, are privileged from arreft : againft them the procefs to 
compel appearance muft be by fummons and diftrefs infinite. 
3 Black. 288. 

Attorneys and others attending the courts of juftice are 
not liable to be arretted by the ordinary procefs of the court, 
but muft be fued by bill (ufually called a bill of privilege) as 
being perfonally prefent in court. Id. 289. 

Clergymen performing divine fervice, qnd not merely 
ftaying in the church with a fraudulent defign, are for the 
tiine privileged from afrefts ; as alfo fuitors, witnefles, and 
other pcrfons, neceffarily attending any courts of record up- 
on buimefs, are not to be arreft ed during their actual at-, 
tendance, which includes their neceflary going and return- 
ing- Id. 

On a Sunday no arreft can be made, nor procefs ferved ; 
except for treaibn, felony, or breach of the peace. 29 C. 2. 

2. In criminal cafes. An arreft in criminal cafes may be, 
not only by procefs out of fome court, or warrant from a 
rnagiftrate, but frequently by a conftable, watchman, or prin 
vate perfon, without any warrant or precept. As where any 
perfons are prefent, when a felony is committed, or a dan^» 
gerous wound given, they are bound without any warrant to 
apprehend the offender, on pain of fine and imprifonment for 
their negleft. 2 Haw. 74. 

So where an affray is made to the breach of the king's 
peace, any perform may, without any warrant from a magifr 
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trate, reftrain the offenders, to the end the king's peace may 
be kept : but after the affray is ended, they cannot be ar- 
retted without an exprefs warrant. 2 Injl. 52. 

If a warrant to arreft a perfon be generally directed to all 
conftables, no one can execute it out of his own precinct ; 
for in fuch cafe it {hall be taken refpectively to each of them 
within their feveral diftricts, and not to one of them to exe- 
cute it within the diftrift of another : but if it be directed 
to a particular conftable, he may execute it any wher£ within 
the jurisdiction of the juftice, but is not compellable to exe- 
cute it out of his own con liable wick. 2 Hawk. 86. 

And in fuch cafes a man's houfe is no protection. For if 
a felony hath been committed, or a dangerous wound given, 
or even where a minifter of juftice comes armed with pro- 
cefs founded on a breach of the peace, the party's own houfe 
is no fanctuary for him* In thefe cafes, the juftice which is 
due to the public muft fuperfede every pretence of private 
inconvenience. FoJier y 320. 

ARREST OF JUDGMENT is, to ftay or flop judgment 
on fufficient caufe {hewn. For, in many cafes, though there 
be a verdict, yet no judgment can be had ; as for fome ma- 
terial defect in pleading, mifbehaviour of the jury, want of 
notice of trial, or other like caufe. A motion in arreft of 
judgment muft be fupported by proper affidavits, 

ARSON, from ardeo, to burn. See Burning. 

ART AND PART is, where one charged with a crime* 
in committing the fame, wa§ both a contriver of, and acted 
his part in it. 

ARTICLE, in one fenfe, fignifies a complaint exhibited 
in the eGclefiaftical court, by way of WbtL-rArticles of the 
peace are a complaint exhibited in the courts at Wejiminjler y 
in order to compel the defendant to find fureties of the peace;, 
in which cafe it is ufual for the court, on ifluing an attach-* 
ment, to make an indorfement thereon, directing fome 
juftice of the peace in the country to take the fecurity of 
the peace there, fpecifying the particular fums in which 
the party and his fureties {hall be bound. Bur. Mansf. 1040. 
Articles of war are a code of laws made by his majefty from 
time to time for the regulation of the land forces, in pur- 
fuance of .the feveral annual acts againft mutiny and defer-i 
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tion. — Articles of the navy are rules and orders made by fta* 
tute 31 G. 2. c. 10. for the government of the royal fleet.— 
Articles of religion, commonly called the 39 articles, are a 
body of articles drawn up by the convocation in 1562, unto 
which perfons admitted into ecclefiaftical offices are to fub-* 
fcribe. — Articuli cleri, are ftatutes containing certain articles 
relating to the church and clergy, made in the 14 Ed. 3. 

ARTIFICERS AND LABOURERS : 

1. There are feyeral ftatutes for rating of wages in almoft 
every kind of work, and penalties injoined againft taking oy 
giving more than the wages fo rated. But this hath been 
feldom put in pra£Hce. And indeed there are great objec- 
tions. For beiides that this rating puts good and bad work- 
men upon a level, and thereby deftroys emulation ; the eafi- 
nefs or difficulty of the fame kind of work in different oir- 
cumftances renders a certain limited fum very inadequate. 

2. Difputes about wages, and almoft all other kinds of 
differences between mailers and workmen in the feveral 
kinds of labour and manufa&ure, are determinable in a fum- 
piary way by juftices of the peace. 

3. All artificers and labourers, hired at a certain price, 
fliall, between the Tniddle of March and the middle of Sep* 
tember, xontinue at work from five in the morning till feven 
at night \ except half an hour for breakfaft, an hour foy 
dinner, and half an hour for drinking, and between the mid- 
dle of May and the middle of Augujl, half an hour for fleep : 
Between the middle of September and the middle of March, 
they fhall continue at work from the fpring of day until 
night ; except half an hour for breakfaft and an hour foy 
dinner : On pain of having dedufted out of his wages one 
penny for every hour's abfence. 5 EL c. 4. 

4. In the time of hay or corn harveft, the juftices of the 
peace, and alfo the conftables, may caufe all artificers and 
perfons meet to labpur, to ferve by the day in mowing^ 
reaping, and getting of hay and corn ; on pain of irhprifon- 
ment in the ftocks two days and one night. 5 EL a 4. 

5. If any artificer or labourer (hall leave his work unfinifh- 
ed, except for want of payment of his wages he fhall fuffer 
imprifonment for a month. Id. 

6. If any artificer, workman, or labourer, fhall join in any 
confpiracy to raife the price of labour,' he fhall forfeit 5I. 
and if not paid in fix days, he fhall be imprifoned for 20 days* 
and have only bread and water for his fuftenance for a fe- 
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cond offence 20I. or fljall be fet in the pillory ; for the third 
offence 40I. or be fet in the pillory, and lofe one of his- ears. 
2 €5* 3 Ed. 6. c. 14. 

7. If any perfon fhall contraft with or endeavour to per* 
fuade any artificer to go into any foreign country, not be-» 
Jonging to the crown of Great Britain, he fhall forfeit 500 1, 
and be imprifcned 1 2 months : for a fecond offence, he fhall 
forfeit ioool. and be imprifoned two years. 23 G. 2. c. 13. 

And if any artificer fhall go, or being there fhall not re- 
turn after notipe, he fhall be incapable of any legacy, or 
of being executor or adminiftrator, and of taking any lands 
by defcent, devife, or purchafe, and fhall forfeit his lands 
and goods, and be deemed an alien, and out of the king'* 
proteftion. 3 G. c. 27. 

And by the 23 G. 2. c, 13. 14 G. 3, c. 71. and 25 G. 3. 
f. 76. there are large penalties for carrying out of the king- 
dom tools or utenfils in various forts of manufacture. 

ASSART, is land in the foreft reduced to tillage. Spel- 
fjutn derives it from exertum, pulled up by the roots, # for 
fometimes it is written effart. Others derive it from exara~ 
turn, ploughed up. Manwood fays, it is an offence com- 
mitted in the foreft, by plucking up the wood by the roots 
that are thickets and coverts for the deer, and making the' 
ground plain as arable land. This is efteemed the greateft 
trefpafs that can be committed in the foreft to vert and ve- 
nifoq, as it contains in it wafte and more ; for whereas wafte 
of the foreft is but felling down the coverts which may grow 
up again, ajfart is a pulling them up by the roots, and ut^ 
terly deftroying them, fo that they can never afterwards 
fpring up again. But this is no offence if done by licence \ 
for a man may have a licence to affart ground in the foreft^ 
and make it fever al for tillage. Affart rents are rents paid 
in fome places for foreft lands affarted, Manw* 171. 

ASSAULT is an attempt or offer to beat another, with-?; 
out touching him j as if one lifts up his cane, or his fift, 
in a threatening manner, at another ; or ftrikes at him, but 
mifles him \ this is an affault, infaltus : for which, though 
no a&ual battery is committed, yet the wrong doer maybe, 
indi&ed at the fuit of the king, and fined for the offence ; 
and alfo the party injured may have an aftion of trefpafa 
vi et armis, wherein he fhall recover damages as a pompen- 
fation for the injury. 3 Black. 1 20. 
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But on an aftion of aflault and battery, where the jury 
ftiall give lefs than 40 s. damages, the plaintiff (hall have no 
more cofts than damages, unlefs the judge {hall certify on 
the back of the record, that an actual battery (and not an 
aflault only) was proved upon the trial. 22 & 23 C. 2. c. 9. 

ASSAY (Fr. ejfay J y a proof or trial, is the examination of 
weights or meafures, by the clerks of markets and others. 
So the ajfayer is an officer appointed for the trial of and mark- 
ing of piate, or of the gold or Giver coin in the mint. 

ASSEMBLY (unlawful) is, when three perfons or more 
aflemble themfelves together, with intent mutually to affifl 
each other, againft any who {hall oppofe them, in the exe- 
cution of fome enterprize of a private nature, with force or 
violence, againft the peace, or to the terror of the people, 
whether the aft intended was of itfelf lawful or unlawful. 
If after their meeting, they {hall move forward towards the 
execution of any fuch a£t, whether they put it in execu- 
tion, or not, it is then a rout. And if they execute fuch a 
thing in deed, then it is a riot. 1 Haw. 155. 

ASSETS (from the French ajfez, enough) is of two 
kinds j the one aflets by defcent, the other aflets in hand, 
Aflets by defcent is, where a man is bound in an obligation, 
and dies feifed of lands in fee Ample, which dcfcend to his 
heir, then this land {hall be called ajffets, that is, enough, or 
fufficient to pay the fame debt \ whether he remains in pof- 
jeffion of the land, or hath aliened it before aft ion brought; 
therefore if a man covenants for himfelf and his heirs, to 
keep my houfe in repair, I can then (and then only) compel 
his heir to perform this covenant, when he hath an eftate 
fufficient for this purpofe, or ajfets, by defcent from the co- 
venantor; for though the covenant defcends to the heir 
whether he inherits any eftate or no, it lies dormant, and is 
not compulfory, until he hath aflets by defcent. 2 Black. 243. 

Affets in hand is, when a man in like manner indebted 
makes executors, and leaves them fufficient to pay \ or fome 
commodity or profit is come unto them in right of their te£* 
tator ; this is called aflets in their hands. T. L. 

There is alfo another divifion of aflets, into legal and equU 
table aflets : legal aflets are fuch as are liable to debts and le*- 
gacies by the courfe of law \ equitable aflets are fuch as are 
only liable by the help of a court of equity. 

So 
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So alfo, there are real and perfonal aflets : real aflets are 
fuch as concern the land ; perfonal are fuch as concern the 
perfonal eftate only. 

An advowfon, a mortgage, a leafe for years, are aflets. 
So is a reverfion expectant upon an eftate for life, when it 
happens. Bonds and other fpecialties are aflets, when the 
money is received. A debt due from the executor to the 
teftator is aflets in equity to pay legacies. 

It is a rule in equity, that perfonal aflets muft be firft ap- 
plied to fatisfy the fpecialty debt j and, if deficient, the heir 
fhall be charged for the real aflets defcended to him ; and if 
thefe are deficient, then the devifee of an eftate devifed ta 
him by the deceafed is liable. 2 Atk. 434. 

ASSIGNMENT is properly a transfer, or making over to 
another, of the right one has in any eftate ; but it is ufually 
applied to an eftate for life or years. And it differs from 3 
leafe only in this — that by a leafe one grants an intereft lefs 
than his own, referving to himfelf a reverfion ; in a Align- 
ment he parts with the whole property, and the affignee 
{lands to all intents and purpofcs in the place of the aflignor. 
2 Black. 326. 

There may be an affignment of an annuity, a mortgage, 
a rent charge," a judgment, a ftatute : but an authority or 
truft cannot be afligned over, unlefe it hath been fpecially 
granted to a man and his afligns. Alfo a caufe of action, a 
right of entry, a title for condition broken, cannot be af- 
figned over. Wood, b. 2. c. 3. 

A thing in action, as a bond, or a juft debt, are com- 
monly faid to be aflignable over : but then one muft fue for 
the fame in the name of the aflignor j fo that, in reality, it 
amounts to little more than a letter of attorney to fueiivhis 
name. Id. 

By feveral acts of parliament, the eftates of bankrupts 
may be afligned over by the commiflioners, and the aflignees 
may bring actions in their own names : the judge's certifi- 
cate for profecuting felons to conviction may be afligned 
over once: alfo bills of exchange, and promifibry notes, 
may be afligned •, and the affignee may bring an action in 
his own name to recover the money. 

Form of an Affignment of a Bond. 

To all to whom thefe prefents Jhall come, greeting : Whereas 
A. B. of ■ , in and by one bond or obligation, bearing date 

the 
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the day of in the year became bound to 

C. D. of in the penal fum of ■ conditioned for the 

payment of and intereft at a day long ft nee paft, as by the 

faid bond and condition thereof may appear: and whereas there 
now remains due to the faid C. D.yir principal and intereft on 

the faid bond the fum of , now know ye, that he the faid C. 

Ti.for and in conftderation of the faid fum of ■ of lawful 

Briijfb money to him in hand paid by E. F. of , the receipt 

whci'cof the faid C. D. doth hereby acknowledge ; hath ajfigncd 
andfet over 9 and by theft prefents doth affign and fet over y unto 
the faid E. F. the faid recited bond or obligation, and the money 
thereupon due and owing ^ and all his right and intereft of in, 
and to the fame. And the faid C. D*,for the conft deration afore* 
faidy hath made, conftituted, and appointed, and by thefe pre* 
fents doth make, conft itute 9 and appoint, the faid E. F., his exe* 
cutors and adminiftrators, his true and lawful attorney and at- 
tar nies irrevocable i for him and in his name, and in the name 
and narr.es of his executors and adminiftrators, but for the fole 
end proper ufe and benefit of the faid E. F., his executors^ admi- 
niftrators, and afftgns, to afk, require, demand, and receive of 
the faid A. B., his heirs, executors, and adminiftrators, the mo- 
ney due on the faid bond ; and, on non-payment thereof by the faid 
A. B.> his heirs, executors, or adminiftrators, to fue for and re* 
cover the fame ; and on payment thereof, to deliver up and cancel 
the faid bond and give ftffficient releafes and difcharges for the 
fame ; and' one or more attorney or attornies under him to confti- 
tute i and whatfeever the faid E. F. or his attorney or attornies 
Jhall lawfully do in the premifes, the faid C. D. doth hereby aU 
low and affirm. And the faid C. D. doth covenant with the faid 
E. F,- that he the faid C. D. hath not received, nor will receive, 
the faid money due on the faid bond, or any part thereof; neither 
Jhall or will releafe or difcharge the fame, or any part thereof; 
but will own and allow of all lawful proceedings for recovery 
thereof; he the faid E. Y.faving the faid C. D. harmlefs, of and 
from any cofts that may happen to hilu thereby. In witnefs. Sec* 

. ASSISE, affeffto, anciently fignified in general, a court 
where the judges or affeffors heard and determined caufes % 
and more particularly upon writs of ajftfe brought before 
them, by fuch as were wrongfully put out of their poffdfc 
fions. Which writs heretofore were very frequent ; but 
now men's pofleflions are more eafily recovered by eje<9> 
ments. Yet, ftill the judges in their circuits have a com- 
miflion of aftife, dire&ed to themfclves and the clerk of af- 
file, 
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fife, to take the aflifes, that Is, to take the verdi& of a pe- 
culiar fpecies of jury called an aflife, and fummoned for 
the trial of landed difputes. Unto which commiffion of af- 
fife, four others are now fuperadded : i. A commiffion of 
general gad delivery f directed to the judges and clerk of af- 
fife affociate ; which gives them power tc* try every prifoner 
in the gaol, and none but prifoners in the gaol. 2. A com- 
miffion of oyer and terminer, directed to the judges and 
many of the gentlemen of the county ; by which they are 
impowered to hear and determine treafons, felonies, or other 
mtfdemeanors, by whomfoever committed, whether the 
perfons to be tried be in gaol or not in gaol. 3. A com- 
miffion or writ of nifi pr'tus directed to the judges and clerk 
of affife, whereby civil caufes brought to iflue in the courts 
above, are tried in the vacation by a jury of twelve men of 
the county where the caufe of a£lion arifes j and on return 
of the verdi£fc of the jury to the court above, the judge* 
there give judgment. 4. A commiffion of the peace vx 
every county of their circuit. 

At the faid aflifes the flieriff is required to attend, and to 
give notice to all juftices of the peace, mayors, coroners, 
efcheators, high conftables and bailiffs of liberties, that they 
alfo attend, with their rolls, records, indiftments, and other 
remembrances : and if they make default in appearance, the 
judges may fine them for their neglecT:. 

Of the ancient writs of aflife there are four kinds : 1 . Af- 
life of novel dijfeijin, which is, where tenant in fee Ample, 
fee tail, or for term of life, is put out and difleifed of 
his lands or tenements, rents, common of pafture, com- 
mon way, or of an office, toll, or the like. 2. Affife of 
wort de anceftor> which lies, where a man's anceftor, under 
whom he claims, dies feifed of lands, tenements, rents, or 
4c like, that were held in fee; and after fuch anceftor's 
death, a ftranger abatcth. 3. Affife of darrein prefentment, 
which a, where a man and his anceftors have prefented 
a clerk to a church, and afterwards, the church being 
void, a ftranger prefents his clerk to the fame churchy 
whereby the perfon having right is difturbed. 4. Affife 
de utrum } which lies for a parfon againft a layman, or a 
layman againft a parfon, for lands or tenements, doubt- 
ful whether they may be lay fee, or free alms, belonging 
to the church. T. L. 

Thete is alfo affife of the forejl^ touching orders to be 
obferved therein* The affife of tread Mnd her, for regu- 
lating 
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bring the weight and quality thereof ; and many other 
fuch like* 

Affifors are thofe who fet the affife, and fometimes 
the jury of affife are fo denominated. Afftfus y rented or 
fanned out for fuch an affifed or certain rent ; and hence 
comes the word to ajfefs y or rate, the proportion in taxes 
and payments by affeffbrs. 

AJftfa cadere is to fail in one's fuit, or to be nonfuited ; 
as when there is fuch a plain and legal infufficiency in a 
fuit that the complainant can proceed no farther in it. 

ASSOCIATION, affociatio, is a writ or patent fent by the 
king, either at his own motion, or at the fuit of a party* 
plaintiff to the juftices appointed to take affizes, or of oyer 
and terminer , to have others officiated unto them. And this is 
ufual where a juftice of affife dies \ and a writ is iflued 
to the juftices alive to admit the perfons aflbciated : alfo 
where a juftice is difabled, this is praftifed. F. N. B. 
185. Reg. Orig. 201. 206. 223. 

1. AN ASSUMPSIT is a voluntary promife made by 
word, or fuppofed to be made by word, whereby a per- 
fon, upon valuable confi deration, ajfumeth or undertaketh to 
perform or pay fomething to another. T. L. 

An affumpftt is either exprefs or implied : 

2. Exprefs, is by direft agreement either by word, or 
(which is all one in law) by note in writing without feal j asf 
where a perfon aflumes or promifes to make a good title of 
land fold or to pay money upon a bargain and fale ; or to 
deliver goods according to agreement : fo if a builder at* 
fumes or promifes that he will build an houfe within 
a limited time, and fails to do it; the perfon damnified 
hath an aft ion of ajfumpftt againft the builder for this 
breach of his promife, and (hall recover a pecuniary fa- 
tisfaftidn for the injury fuftained by fuch delay. 3 Black* 

And herein it difters from an aft ion of debt ; for in am 
aftion of debt the plaintiff muft recover the whole debt he 
claims, or nothing at all : for the debt is one fingle caufe of 
aftion, fixed and determined. But in an aftion of ajjitmpfit f 
which is not brought to compel a fpecific performance of 
the contraft, but to recover damages for its no$-perfornv* 
ance, the implied promife, and consequently the damages 
for the breach of it, are in their nature indeterminate j 

and 
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fcnd the jury will, accofding to the nature of the proof, 
allow either the whole damages laid in the declaration, or 
any inferior fum. 3 Blatk. 154. 

So in the cafe of a debt by fimple contraQr, if the debtor 
promifes to pay it and doth not, this breach of promife in- 
titl«9 the creditor to his a&ion of ajfump/il,' iftftead of being 
driven to an a&ion of debt. Id. 157. 

Thus iikewife a promiflbry note, or note of hand not un- 
der feal, to pay money at a certain day, is an exprefs affump- 
Jit ; and the perfon to whom it is payable may recover the 
value of the note in damages, if it remains unpaid. Id. 

3. Impl'itd : As if I employ a perfon to tranfadt any bu* 
fmefs for me, or perform any Work, the law implies, that 
I undertook or affumed to pay him fo much as he reasonably 
deferved. And if I negle& to make him amends, he hatli 
a remedy for this injury, by bringing his aftion upon thi9 
implied affumpfit ; wherein he is at liberty to fuggeft, that I 
promifed to pay him fo much as he reafonably deferved, 
and then* to aver that his trouble was really worth fuch a 
particular fum, which the defendant has omitted to pay. 
But this valuation of his trouble is fubmitted to the deter- 
mination Of a jury j who will afitefs fuch a fum in damages 
as they think he really merited. This is called an ajfumpftt 
vn'i quantum meruit. 3 Black. 1 61. 

Ther£ is alfo an implied affumpjit on a quantum valebat ; 
being where one takes up goods or wares of a tradefman, 
without expref^ly agreeing for the price. In this cafe the 
law concludes, that both parties did intentionally agree, 
that the real value of the goods fliould be paid 5 and an ac- 
tion of ajfumffftt may be brought accordingly, if the vendee 
refufes to pay that value. Id. 

So alfo, where one has had and received money of an- 
other, without any valuable confideration given on the re- 
ceiver's part j as where money has been paid by miftake, or 
on a confidefation which happens to fail, or through impo- 
fition, Extortion, ot oppreffion, or where undue advantage 
is taken of the plaintiff's fituation : for the law conftrues 
this to be had and received for the ufe of the owner only, 
- and implies that the perfoft fo receiving, promifed and un- 
dertook to account for it to the true proprietor. Id. 162- 

So an affismpfif will lie for money received by a bailiff of 
ftewatd v for m6tufy due on an account ftated upon an inft- 
mui eompuUfffet ; or upon a bill of exchange; for if a mer- 
chant fa Whom it is directed fubferibes the bill, it ts an off 
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fum^ftt hi law: In all thcfe cafes it is implied .by the law> 
that the one agreed to pay to the other, though he made no 
exprefs promife to do it. Woody k 4. c. 4.. 

4* But by the ftatute of frauds and perjuries, 29 C. 2* 
3. no a£Hon ftiall be brought to charge the defendant upon 
any contract or fale of lands, or any intereft concerning the 
fame ; or upon any agreement that is not to be performed 
within a year after the making thereof ; unlefs the agree- 
ment or fome memorandum or note thereof ftiall be in 
writing figned by the party to be charged therewith, or by 
fome other perfon authorifed by him : and no contra& for 
the fale of any goods of ten pounds value fliall be good, ex- 
cept the buyer ftiall accept part of the goods fo fold, and ac- 
tually receive the fame, or give fomething in earneft to bind 
the bargain, or in part of payment, or except fome memo- 
randum or note in. writing be made, figned by the parties or 
their agents* 

ATTACHMENT, from the French attacher, to tie or 
make faft, fignifies the taking of a man's body by com- 
mandment of a writ or precept ; and is properly grantable 
in cafes of contempts, againft which for the moft part all 
courts of record generally, but more efpecially thofe of 
Wejlminjler-hall, and above all the court of-king's bench* 
may proceed in a fummary manner according to their dif- 
cretion. 2 Haw. 141. 

Contempts that are thus punifhed are either direB, which 
^openly infult or refift the powers of the court or the perfona 
of the judges ; or tonfequential, which tend to a difregard 
of their authority- The principal inftances of either fort 
that have been ufually punifhed by attachment, are chiefly 
of the following kinds : 1 . Thofe committed by inferior 
judges and magiftrates ; by a&ing unjuftly or oppreffively in. 
their offices, or by difobeying the king's writs iffuing out of 
the fuperior courts, by proceeding in a caufe after it is put 
a Hop to or removed by writ of prohibition, certiorari, error, 
fuperfedeas, or the like. 2. Thofe committed by Jheriffs^ 
bailiffs, gaolers, and other officers of the court ; by abufing 
the procefs of the law, or by a£ts of oppreffion, extortion, 
^>r negleft of duty. 3. Thofe committed by attornies and- 
folicitorsj by grofs inftances of fraud and corruption, injuf- 
tice to their clients, or other difhoneft pra&ice^ 4. Thofe' 
committed by jurymen, in making default when fummonedy 
-tefufing to be {worn or to give any verdidt, eating or drink- 
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iryg without leave of the court* and efpecially at the coft of 
cither party, but not In the merfc* exercifc of their judicial 
£apacity> as by giving a falfe or-erroneous verdicK 5 . Thofe 
committed by witnejfes) in making default when fummoncd, 
irefufing to be fworn or examined, or prevaricating in their 
evidence when fworn. 6. Thofe committed by parties to 
any proceedings before the court \ as by difobedience to any 
rule or order made in the progrefs of a caufe, by non-pay- 
inent of coils awarded by the court, or by non-obfervance 
pf an award duly made by arbitrators after having entered 
into a rule for fubmitting to fuch award. 7. Thofe com- 
mitted in the face of the court , as by rude and contumelious 
behaviour, by obftinacy or prevarication, by breach of the 
peace or other difturbance ; or out of the court, as by dis- 
obeying the king's writ, or treating with difrefpeft the pro- 
cefs of the court, or by perverting fuch procefs to the pur- 
pofes of malice or injuftice, or by fpeakihg contemptuoufly 
of the court afting in their judicial capacity. 4 Black: 284. 

If , the contempt be committed in the face of the dourt, 
the offender may be inftantly apprehended and imprifoned, 
at the difcretion of the judges, without any farther proof 
or examination. But in matters that arife elfewhere, if the 
judges upon affidavit fee fufficient ground to 'fufpedt that a 
contempt hath been committed, they either make a rule on 
the fu/pe&ed party to {hew caufe why an attachment mould 
not iflu6 againft him ; or, in very flagrant inftarices of con- 
tempt, the attachment iffiiqs in the firft inftar^cej as it alfo 
does, if no fufficient caufe be (hewn to difcharge the origi- 
nal rule, and thereupon the court confirms and makes it ab- 
solute. Id. 286. 

This procefs of attachment is merely intended to bring 
the party into court ; and when there, he mull either ftand 
committed, or put in bail, in order to anfwer upon oath to . 
fuch interrogatories as fhall be adminiftered to him r for the 
better information of the court with refpeft to the circum- 
ftances of the contempt. If he can clear himfelf upon 
oath, he is difcharged \ but, if perjured, he may be profe- 
cuted for the perjury. If he confefles the contempt, the 
court will proceed to correft him by fine, or imprifonment, 
or both, and fometimes by a corporal or infamous punifh- 
ment. Id. 

There is alfo a foreign attachment ; which is an attachment 
+£ the goods of foreigners within a liberty or city, at the fuit 
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ot any within the liberty, to whom the foreigner dwetft 
money, or the like. 

Court of attachments, is a foreft court, to be holdctt once 
In every forty days, to inquire of all offenders againft the 
king's deer or covert for the fame ; who may be attached by 
their bodies, if found in the very a£k of tranfgreflion ; 
otherwife, by their goods. And in this court, the forefters 
are to bring in their attachments or pref$ntments of veft and 
venifon ; and the verderors are to receive the fame, and to 
inroll them, and to certify them under their feals to thg 
court of jtifiice-feat or jkvain-mote : for this court can only 
inquire of, but not convift, offenders. 3, Slack. 71. 

ATTAINDER is, where fentence is pronounced againll 
a perfon convi&ed of treafon or felony : he is then attinftus y 
tainted, or ftained ; whereby his blood is fomuch corrupted, 
that by the common law his children or other kindred can- 
not inherit his eftate, nor his wife claim her dower 5 and 
the fame cannot be reftored or faved but by zQt of parlia- 
ment : and therefore in divers inftances, tnere is a fpecial 
provifion by a& of parliament, that fuch or fuch an attain- 
der ftiaH not work corruption of blood, lofe of dower, or 
difherifon of heirs. 

ATTAINT is a writ that lies to inquire, whether a jury 
of twelve men gave a falfe verdi£t ; that fo the judgment 
following thereupon may be reverfed. In which cafe, 
twenty-four of the principal men of the county are to be 
jurors, who are to hear the fame evidence whicn was given 
to the petty jury, and as much as can be brought in affirm- 
ance of the verdift, but no other againft it. And if thefe 
twenty-four, who are called the grand jury, find it a falfe 
verdift, then followeth this terrible judgment at the com- 
mon law upon the petty jury ; that the patty lhall be infa^ 
maus, fo as never to be received to be a witnefs, or a juror; 
fhaH forfeit his goods and chattels ; and his lands and tene- 
ment* (hall be taken into the king's hinds 5 his wife and 
children caft out of doors ; his houfes proftrated ; his trees 
rooted up ;'hi& meadows ploughed up ; and his body impri- 
fonecL And feeing all trials of real, perfonal, and mixed 
aftions depend upon the oath of twelve men, prudent anti- 
quity infli£ted a ftrange and fevere punifhment upon them, 
if they were attainted of perjury, t Itifi. 294. 
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But now, by the ftatute 23 Hen. 8. c. 3. the fcvcrlty of 
this punifhment is moderated, if the writ of attaint be 
grounded upon that ftatute, which inflifts the punifhment 
of perpetual infamy, and a fprfeiture of 20/. by each of 
the jurors, if the caufe of a£Hon was above 40 /. 5 if under 
that value, then of c/. each. But neverthelefs, the 
party grieved may, at his ele£tion, either bring his writ of 
attaint upon that ftatute, or at the common law, Tr. per 
Pais, 222, 

But this proceeding is now intirely difufed \ and in the 
place of attaint, motions are ufually made for new trials 
when a verdift is againft evidence, 3 Black. 390, 

ATTORNEY is he that is appointed by another to do 
jany thing in the turn or ftead of that other. 1 Lift. 51. 

Attorney is either public, in the king's courts of record ; 
pr private, upon occafion of any particular bufinefs, who is 
commonly made by Utter of attorney. 

An attorney in the king's courts, commonly called an at- 
torney at law, mud be bound apprentice for not lefs time 
than five years ; and during the whole time of fervice be 
a&ually employed in the proper bufinefs of an attorney, 

2 G. 2. c. 23, 22 G. 2, c. 46. 

No attorney or folicitor fhali have more than two clerks at 
one time. 2 G. 2. c. 23. 

And by the 25 G. 3, c. 80. every attorney fliall take out 
a certificate annually of his admiffion, inrolment, or regis- 
ter, from the cpi^miffiqners of the (lamp duties, under the 
penalty of $9/. 

If he fliall willingly delay his client's fuit, to work his 
own gain, the party fliall recover cofts and treble damages 
againft him, and hs fliall l^e discharged from his office. 

3 Jac. c. 7, 

If he refufe a *e-delivery of writings intruded to his 
perufal, though feme of them concern himfelf principally, 
the court, ijpon motion, will compel him tore-deliver them, 
on payment of all due to him in the caufe for which they 
were delivered ; for, if the writings were delivered for a fpe- 
cial purpofe, he (hall not detain them for another demand. 
Comyns Dig. Attorney. 

He fhall not be intitled to fue for the recovery of his fees, 
until after one month fliall be expired from the time of his 
having delivered to his client his bill figned with his own 
han^L ' z G. 2. c. 23. 

F 3 And 
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And the client, on fubmiffion to pay the whole fum that 
on taxation (hall appear to be due, may riave the bill taxed 
by the proper officer. If the bill taxed be lefs by a fixth 
part than the Trill' delivered, the attorney fhall pay the cofts 
of taxation: but if it (hall not be lefs, the court may charge 
the attdrriey or client according to their difcretion. Id. 

• ATTORNEY GENERAL is a great officer under the 
king, made by letters patent. It is his place to exhibit in*- 
formations, and profecute for the crown, in matters crimi- 
nal j and to file bills in the exchequer, for any thing corir 
cernihg the king's inheritance or revenue. 

The informations which he exhibits in mattery crimi- 
nal, are properly for fuch enormous mifdemeanors as pe- 
culiarly tend to difturb his majefty's government, or to mo- 
left him in the regular difcharge of his royal functions. 
For fuch heinous offenders, the law has given to the crown 
the power of an immediate profecution, without waiting 
for any previous application to any other tribunal. 4 Black. 
308. 

* In cafe of mif application of charities, the attorney general 
at the relation of fome informant (who is ufually called the 
relator ) files ex-ojficio an information in the court of chancery, 
to have the charity properly eftablifhed. 3 Black. 427. 

•ATTORNMENT {turning from one to another) is the 
agreement of a tenant to the grant of a feigniory or 2 
rent, or of the ddnee in tail or tenant for life or years, to 
the grant of a remainder or reverfion. 1 Injl. 309. 

Attornment may be either by words, or writing : by 
words ; as by faying, a I attorn to you by force of the faid 

grant," or, * " I acknowledge myfelf your tenant." By 
writing 5 which may be indorfed on the deed, or fet down , 
in any other writing, which is the fafeft way. And in both 
cafes, the tenant may moreover deliver to the grantee a 
fmall fum of money by way of acknowledgment, that the 
witnefles may better remember it. The form of which faid 
attornment in writing may be this : " I A. B. do hereby. 
" agree to attorn arid become tenant to C. D. of E. of ani 
€< for the mefluage and tenement now in my pofieffion, that 
" is to fay, lying and being in the parifti of F. and county 
" of G. and have given to the faid C. D. fixpence in the 

name of attornment, and in part of rent. Witnefs my 

hand the — day of in the year 

*. * The 
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The tide of attornment was anciently a large and diffi- 
cult title ; but now attornments are not fo much in ufe as 
formerly : for new expedients are found out by fines to nfe$, 
by bargain and fale, by leafe and releafe, and by deeds in- 
dented and inrolled. And by the 4 An. c. 16. all grants 
ojr conveyances, by fine or otherwife, of any manors or 
rents, or of the ^everfion or remainder of any mefluages or 
lands, lhall be good and effe&ual without any attornment 0/ 
the tenants ; provided that no fuch tenant fhail be preju* 
diced by payment of rent to the grantor before notice given 
to him by the grantee. 

And by the 11 ff. 2. c. 29. attornment to It ranger* 
claiming title to the land {hall be void ; and th£ pofleflion of 
the landlord {hall not be altered thereby : provided, that this 
(hall not afFeft any attornment made inpurfuance of a judg- 
ment at law or decree in equity, or made with confent of 
the landlord, or to any mortgagee after the mortgage is be*, 
come, forfeited, 

AUDIENCE COURT is a court of \he archbifhop of 
Canterbury j wherein at firft were difpatched all fuch matters^ 
whether of voluntary or contentious jurifdi&ion, as the 
archbifhop thought fit to referve for his own hearing. They 
who prepared evidence, and other materials to lay before 
the archbifhop in order to his decifion, were called auditors. 
Afterwards this court was removed from the archbifhop'^ 
palace, and the jurifdi&ion of it was exercifed by the mat- 
ter or official of the audience, who held his court in the 
confiftory place at St. Paul's. But now the three great of- 
fices of official principal of the archbifhop, dean or judge 
of the peculiars, and official of the audience, are and have 
been for a long time paft united in one perfon, under the 

feneral name of dean of the arches^ who keeps his court in 
)o&ors Commons hall. The archbifhop of York hath in 
like manner his court of audience. • 

AUDITA QUERELA is, where a defendant againft 
whom judgment is recovered, and who is therefore in dan-i 
ger of execution, or perhaps a&ually in execution, may be 
relieved upon good matter of difcharge, which hath hap- 
pened fince the judgment : as if the plaintiff hath given him 
a releafe ; or if the defendant hath paid the debt to the 
plaintiff, without entering fatisfadtion on the record, to 
thefe and the like pafes, wherein the defendant hath good 

F 4 matter 
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matter to plead, but hath had no opportunity of pleading it, 
an audita querela lies in the nature of a bill in equity, to be 
relieved againft the oppreffion of the plaintiff. It is a writ 
dire&ed to the court, ftating that the complaint of the den 
fendant hath been beard ( audita querela defendentis J, and then 
fetting out the matter of the complaint, injoins the court 
to call the parties before them, and, having heard their alt 
legations and proofs, to caufe juftice to be done between 
them. It alfo lies for bail, when judgment is obtaine4 
againft them by fcire facias to anfwer the debt of their prin- 
cipal, and it happens afterwards that the original judgment 
againft their principal is reverfed : for here the bail, after 
judgment had againft them, have no opportunity to plea4 
this fpecial matter, and therefore they ftiall have redrefs by 
audita querela ; which is a writ of a moft remedial nature^ 
and feems to have been invented, left in any cafe there 
fhould be an oppreffive defe<3: of juftice, where the party 
hath a good defence, but by the ordinary forms of law ha4 
no opportunity to make it. But the indulgence now (hewn 
by the courts in granting a fummary relief upon motion in 
cafes of fuch evident oppreffion, hath almoft rendered uie~ 
lefs the writ of audita querela y and driven it out of pra&ice^ 
3 Black. 405. 

AUDITOR is an officer of the king, or of fbme other 

freat perfon, who examines the accounts of all inferior of-» 
cers, and makes up a general book, which fhews the dif T 
ference between their receipts and charge, and their feve-s, 
ral allowances, commonly called allocations ; as the auditor t 
ef the exchequer take the accounts of the king's receivers* 
fheriffs, efcheators, colle&ors, and cuftomers, and audit 
and perfect them. Auditors of the imprejl take the account 
of the mint, arid of money difpatched to any one for hi* 
jnajeft/s fervice. Auditor of the receipts is an officer of the 
exchequer that files the tellers bills ; and, having entered 
them, delivers to the commiffioners a certificate of the mo- 
ney received the week before : he makes debentures to the 
tellers, before they pay any money : he alfo keeps the black 
book of receipts, and fees every teller's money locked up 
and fecured. 4 Lift. 106. 

AVENAGE (from the Latin avena, oats) was a certain 
quantity of oats, paid by a tenant to his lord as a rent, or 
3 ^ 
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in lieu of fome other duties. So avenor is an officer 
belonging to the king's ftables, that provides oats for hi* 
horfes. 

AVER, AVERI A, cattle. Spelman derives the word from 
the French ovvre, work ; as principally denoting working 
cattle. Some deduce it from uwir> to have ox poflefs, in a 
Jarger fignification, extending to all cattle in general. -~Jivera, 
in IJomefday, fignifies a day's work of a ploughman, va- 
lued at 9d. (4 injl. 26$.)*~Aver land feems to haye been 
fuch lauds as the tenants did plough and manure cum averits 
fuis 9 for the proper ufe of a monaftery, or of the lord of 
the foil.— dvtr com was a rent referred in corn ; and, ac- 
cording to Somner, it fignifies corn drawn to the lord's gra- 
nary by the a veria or working cattle of the tenant. Or per- 
haps it may denote a particular fpecies of corn 5 for, in the 
northern parts of England^ the word haver is commonly 
ufcd for oats, in which fenfe it may fignify corn for the lord's 
\unkz.-*-Aver«pennj was money paid to be excufed frorn fuch 
jervice. So alfo aver-ftlver, 

AVERAGE is commonly ufed for a contribution that 
merchants and others make towards their lofles, who have 
their goods caft into the fta for the fafeguard of the (hip, or 
of the other goods and lives of thofe perfons that are in the 
fcip during a tempeft. In which cafe it is lawful for the 
matter (on cemfukatioa with the mariners) to throw over- 
hoard goods, wares, guns, or whatfpever elfe is on board, 
for the prefawation o? the (hip ; and it flmil be made good 
by average, But if the matter takes in more goods than he 
ought, without leave of the owners and freighters, and a 
ftonn arifes at fca, and part of the freighters goods are 
throwu overboard, the remaining goods are not fubje<9: to 
average j but the matter fhall make good the lofs out of his 
own eftate : and if the (hip's tackle be loft by ftorm, the 
tame is not within the average. If goods are caft over- 
hoard before half the voyage is performed, they are to be ef* 
tirnated at tjie price they coft : but if they be caft out after, 
then at the price as the reft are fold at the port of arrival. 
£eg. Okreu. 

AVERDUPOIS (Fr. awir-du-pois, to have full weight) i« 
9 weight of 16 ounces to the pound, whereas the ftandard 
Weight is but 1 ? ounce?, This averdupois weight is allowed 

by 
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by cullom, for all thofe forts of goods wherein there is * 
refufe or wafte, by way of allowance for the lofs occafioned 
thereby. 

AVERMENT, verificath, is to avouch or verify the mat- 
ter in hand. And it is twofold 5 general and particular. A 
general averment, which is the conclufion of every plea to 
the writ, or in bar of replications and other pleadings, con- 
taining matter affirmative, ought to be averred " and this hs 
is ready to verify." Particular averments are, as when , the 
life of tenant for life, or tenant in tail, are averred ; and there, 
though this word verify be not ufed, but the matter avouch^ 
cd and affirmed, it is upon the matter an averment. 1 Infl. 
362. 

All pleas in the affirmative ought to be averred 5 but pleas 
in the negative ought not to be averred, becaufe a negative 
cannot be proved. 1 Inft. 303. 

Special pleas always advance or affirm fome new fa£k not 
mentioned in the declaration, and then they muft be averred 
to be true. But this is not neceffary in pleas of the general 
iffue \ for thofe always containing a total denial of the fafts 
before advanced by the other party, puts him dire£Uy upon 
the proof of them. 3 Black. 309. 

Where one thing is to be the confideration of the other, 
though there be mutual promifqs, performance muft be 
averred. As if the agreement be, that the one party {hall 
pay fo much money, on the other transferring fo much ftock; 
if either party would fue upon this agreement, the one for 
not paying, or the other for not transferring, the one muft 
aver a transfer or a tender, and the other a payment or tender. 
1 Salk. 112. But the want of this may be helped by a ver- 
dift; but not by a judgment by default. Bur. Mansf. 900. 

In an aftion of debt by an adminiftrator, the not averring 
that the deceafed died inteftate is cured by pleading overj 
though not by verdidt. L. Raym. 635. 

The truth of the faft may, in fome cafes, be averred 
againft the fiftion of law : as where the true time of firing 
out a latitat is material, it may be fliewn notwithstanding the 
tefte. Bur. Mansf. 966. 

So, the time of figning a judgment may be (hewed, in the 
cafe of purchafers ; becaufe they are bound only from the 
figning. Id. 967. 

Delivery of a writ or warrant need not be averred, but the 
contrary muft come on the other fide. L* Raym* 310. 

Any 
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Any matter out of a deed that alters the cafe cannot be 
averred. I 8a/k. 197. 

Nor is any averment to be received againft the expreft 
'Words of the deed or will. Id. 227. 

But in debt upon bond for the payment of a fum of money, 
an averment that the bond was made upon a corrupt agree- 
ment not appearing in the bond itfelf, is admiffible and good 
in pleading, a Wilfon, 347. 

' By ftatute 4 An. c. 16. no exception or advantage fliall be 
triken upon a demurrer, for want of averment, except the 
fame be fpecially fet down for caufe of demurrer. 

AUGMENTATION, the name of a court ereaed by king 
Hen. Si for determining fuits and controverfies relating to 
monafteries and abbey lands. The intent of which court 
was, that the king might be juftly dealt with touching the 
profits of fuch religious houfes as were given to him by aft 
5bi parliament. It took its name from the augmentation of 
the revenues of the crown, by the fuppreffion of religiouk 
houfes. And the office of augmentation, which hath many 
curious records, remains to this day, though the court hath 
Jong fince been diflblved. 

AUGUSTINE CANONS were a religious fociety that 
followed the rule of St. Auftin> and came into England in the 
reign of king Henry the firft. They wore a long black caf- 
fock, with a white rochet over it, and over that a black cloak 
and hood 5 from whence they were called Black canons regu- 
lar of St. Auftin. Of thefe, before the diflblution, there 
were about 175 houfes in England and Wales. 

AULA REGIS was a court eftablifhed by William the 
Conqueror in his own hall. It was compofed of the king's 
great officers of flate refident in his palace, who ufually at- 
tended on his perfon, and followed him in all his progrefles 
and expeditions. Which being found inconvenient and bur- 
thehfome, it was ena&ed by the great charter, c. 11. that 
common* pleas fhall no longer follow the king's court, but 
(hall be holden in fome certain place, which certain place 
was eftabliftied in Wejlminjler-hall y the place where the 
aula regis originally fat when the king refided in that city"; 
and there it hath ever fince continued. 3 Black. 3 7. Aula 
tcclefia, was the nave or body of the church, where the tem- 
poral courts were frequently holden of ancient time. : 
c * AULNEGER 
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AULNEGER (from ulna, an ell in length) was an an- 
cient officer appointed by the king, with a falary, whofe bu- 
finefs it was to meafure all cloth made for fale, that the king 
might not be defrauded of his cuftoms and duties. This? of- 
fice was abolHhed by the ftatute x j t5* 1 2 W. c. 20. 

AUNCEL WEIGHT (quafi hand-fak weight, or from 
atifa> the handle of a balance) was an ancient manner of 
weighing, by hanging of fcales or hooks at each end of a 
beam or ftaff, which by lifting up in the middle with one's 
finger or hand, difcovcred the equality or difference between, 
the weight at one end, and the thing weighed at the other. 
This weighing being fubje£t to great deceit, was prohibited 
by feveral ftatutes, and the even balance enjoined in its 
£fcead. But notwkhftanding, it is Hill ufed in fome parts of 
Jinghnd ; and what we now call the Milliards (a fort of hand 
weight among butchers), being a final! beam with a weight at 
pne end, which ftews the pounds by certain notches, feema 
to be near the (ame with the auncel weight. 

AVOIDANCE of an ecclefiaftical benefice, as oppofed to 
plenarty, is, where there is a want of a lawful incumbent* 
And this happens feveral ways : 

1. The moll ufual and known means, by which any 
fpirituai promotion doth become void is, by the aft of Gog 9 
namely, by the death of the incumbent thereof. Of thia 
the patron is obliged to take notice at his peril in order $0 
prevent a lapfe, and not to expert an intimation, from the 
ordinary. Waif. c. 1. 

2. By refignatiotiy which is the aft of the incumbent. And 
this being neceffarily made into the hands of the ordinary, 
and not valid but as admitted by him \ the voidance confe- 

2uent upon it is to be notified by the ordinary to the patron. 

3. By cef/tott) or the acceptance of a benefice incompatin 
ble, which alfo is the aft of tie incumbent* In which cafe, 
the benefice, if of 81. a year or upwards in the king's book§, 
is void by a& of parliament > and no notice is aeedfult 
Watf. c. 2. 

4. By deprivation^ which is the aft of the ordinary : which 
voidance being created by fentence in the eccleliaftical court, 
muft be notified to the patron. Gibf. 792. 

5. By aft of the law: As, in c?fe of fimony; not fub<- 
fcribing the articles or declaration j or wot reading the ar- 
ticles 
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ricfcs or the Common prayer : aH which beirtg vtridanees hf 
fc£t of parliament, are to be underflood (with regard to the 
times of commencement of fuch voidances, and the notice 
of them) according to the dire&ions of the refpe&ive 
afts. Id. 

AVOWRY is, where one takes a diftrefe, and the perfon 
diftrained fues a replevin, then he that took the diftrefs mud 
atoonv and juftify in his plea for what caufe he took it> if he 
took it in nis own right ; and this is called an avowry ; if he 
took it in the right of another, then, when he hath {hewed 
the caufe* he muft make conufance of the taking, as bailiff ox 
femm to him, in whofe right he took it, ST. L. 

AURUM REGIN^E, the queen's gold ; an ancient per- 
quifite belonging to every queen confort during her marriage 
with the king, and due from every perfon who hath made a 
voluntary offering or fine to the king, amounting to ten 
marks or upwards, for and in confideration of any privilege, 
grant, licence, pardon, or other matter of royal favour, 
conferred upon him by the king ; and it is due in the pro- 
portion of one*tenth part more, over and above the intke 
fern paid to the king. As if too marks in filver be given to 
the king to have a fair, market, park, chafe, or free warreir, 
there, the queen » mtitled to ten marks in firver, or (what 
Was formerly aft equivalent denomination) to one mark 
in goU, by the tramp of queen-gold, or aurttm regimt* 
I Black. 219. 

AUSlURCfLFS> a goftawk ; anciently refcmd in many 
manors as a? rent to the lord. 

AUTER DROIT, another's tight: where perfims foe 
or are^fued, or claim not in their own right, but in the right 
of afiother 5 as executors arid adminiftrators* 

ADTEMtHTS anp#t> a former acquittal, is a fpeciaf 
plea in bar of an indiftflient, when a perfon harfr been for* 
merly intruded: of the feme offence, and acquired ; for no 
man fhall'be brought into jeopardy of his Kfe more than once 
for the fame offence. Of the fife fort h the ptea of amr- 
jbttf ewvitt) or a former co»vi£Hon for the feme identical 
crime, though no jtnfcment was given thereupon, as beings 
fufjreaded by the benefit of detgjr or other catffe. j^aterfmtr 

attaint^ 
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attaint) \a former attainder, either for the feme .or any othet 
felony, is another plea in bar ; for the offender having by 
the attainder forfeited all that he had, it would be abfurd to 
endeavour to attaint him a fecond time. 4 Black. 3351 

AUTER VIE. See Pur auter vie- 

AWARD. See Arbitration. 

„" AYLE (of the French aieul, avus, a grandfather) is a writ 
Which lieth where a man's grandfather was feized of lands 
land tenements in fee fimple the day that he died, and a 
ftranger abateth and entereth upon the fame, and difpofTefTes* 
the heir of his inheritance. 1 Injl. 160. 



BAC 

f T>ACHELOR, baccalaureus, from the French bachelier, Z 
^learner. In the uniyerfities, there are bachelors of arts, 
and the like, being an inferior degree, before they attain to 
higher dignity. And thofe that are called bachelors, of the 
companies in London, are fuch of each company as are fpring- 
ing towards the eftate of thofe that are employed in council*- 
but as yet are inferiors ; for every of the 1 2 companies con- 
fifts of a majler, two wardens, the livery, and the bachelors. 
There are alfo knights bachelors, who are the loweft order of 
knighthood, and are commonly termed knights fingly, 
whereas others, have an honorary addition, as knights of the 
bath, knights of the garter, and the like. 

BACKBEREND is, where the thief is apprehended with 
the things ftolen in his pofleffion, bearing them in a fardel at 
his back ; which was alfo called being taken with the mainour y 
as having the goods in his hand. 2 Inft. 188. It was one of 
the four circumftances wherein a forefter might arreft the 
body of. a treCpafler in the foreft ; viz. dog-draw, that is, 
drawing after a deer that he has hurt ; Jlable-Jland, that is* 
at his ftanding, with a knife, gun, bow, or greyhound* 
ready to moot or courfe ; back-bermd, that is, carrying away ' 
upon his back the deer which he had killed; bloody-hand) that 

is, 
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«, : * when he hath 'fliof or courfed, and is imbrued with 
blood. 4/^.294. 

BACKING a warrant of a juftice of the peace is, where? 

* warrant having been granted in one jurifdi&ion, is required 
to be executed in another ; as where a felony hath been 
committed in one county, and the offender refides in ano- 
ther county : in which cafe, on proof of the hand-writing of 
the juftice who granted the warrant, a juftice in fuch other 
county indorfes or writes his name on the back of it, thereby 
jiving authority to execute the warrant in fuch other county* 

^ BAIL (from the French bailler, to deliver) fignifies the 
freeing or fetting at liberty a perfon arrefted or imprifoned 
upon any a£tion, on furety taken for his appearance, at a 
day and place certain. 

• Bail is either common or fpecial. Common bail is a matter 
of courfe, being nothing but a mere form upon appearance : 
for after perfonal fervice of the writ upon the defendant, 
and notice in writing delivered to him to appear by his at-^ 
tomey in court to defend the a&ion, if the defendant thinks 
proper to appear upon this notice, his appearance is record- 
ed, and he puts in fureties for his future, attendance, which 
iureties are called common bail, being only . two imaginary^ 
perfons, as John Doe and Richard Roe. Or, if the defend-, 
ant doth not appear on the return of the writ, or within 
four (or in fome cafes eight) days after, the plaintiff may 
enter aa appearance for him, as if he had really appeared $ 

. and may file common bail in the defendant's, name, and pro- 
ceed thereupon as if the defendant had done it himfelfcr — 
3 Black. 287. 

. - But if the plaintiff will make affidavit, or afiert upon oath* 
that the caufe of a&ion amounts to iol. or- upwards, then iff 
6rder to arreft the defendant, and make him put in fubftan- 
tial fureties for his appearance, called fpecial hailj it is re-^ 
Quired that the true caufe of; aftion he exprefTed in the body 
of the writ or procefs : and the precife fum fworn to is . 
marked upon the back of the writ* and the fherifF or hi^ 
bailiff is then obliged a&ually to arreft or take into cuftody 
the body of the defendant, and. to certify the fame with the 
return of the writ. 3 Black. 287, 8. 

And in this cafe, the intention of the arreft being only 
to compel an appearance in court at the return of the writ, 
that purpofe is ecjually anfwered, whether the fherifF detains 
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bis perfon, or takes fufficicnt fecurity for his appearance* 
the manner whereof is, that the defendant enters into * 
bond or obligation to the flieriff, with one or more fureties, 
not fictitious perfons (as in the cafe of common bail) but feat 
and fubftantial bondfmen, to infure the defendant's appear-* 
ance at the return of the writ; which obligation is called the 
tail bond. The flieriff, if he plcafes, may let the defendant 
go without any fureties, but then it is at his own peril, for, 
after once taking him, the flieriff is bound to keep him fafcly 
fo as to be forthcoming in court, otherwtte an adion lies 
againft him for an efcape^ Id. 290. 

The flieriff fliall take bail for no other fum than fuch as 
is fworn to by the plaintiff, and indorfed on the back of the 
writ. Id. 

The affidavit muft be pofithre, and not that the defendant 
was indebted to the plaintiff in fuch a fum, as appears by 
agreement bearing date fuch a day, or the like : for the ad 
of parliament, 12 G, c. 29. requires pofithre oath of the 
debt j whereas fuch affidavits cannot* be fekt to" be pofithre 
oaths of it, being only expreffed in words of reference to> 
fcmewhat elfc, and. not in terms of abfblute affertioiu But. 
Mans/. 1447* 

But in the cafe of an aflignee under a commiffion of bant- 
ruptcy, where the aflignee fwore that the defendant was 
indebted to him in fuch a fum, as appears by the bankrupts* 
baohy and as the plaintiff verily believes, this was held to be 
fufficient, being as certain as the nature of the thing will ad- 
mit of : fo, in like manner, when the plaintiff is executor or 
adminiftrator. Id. 2.283. 

And where the original demand doth not Tequire fpecial 
bail, the addition of cofts will not alter the cafe ; Sir. 975. 
that is, according to the practice of the court of king's bench. 

Thus in the cafe of Fainter and Needham y E. 3 G. 3. B. R. 
die original demand was only 3/* 13/. 6a\ The plaintiff 
brought an a£hon for it, and obtained judgment, whit cofts. 
The debt and cofts amounted to above jo/. The plaintiff 
then brought an a£tk>xx upon this judgment, and held the 
defendant to fpecial bail. But the court ordered the fpecial 
bail to be difcharged, and common bail to be accepted *, the 
intention of the bew being only, that fpecial bail fhould be 
required where the original debt amounted to 10/. or up-* 
Wards; Bur* Mans/. 138^- 

. And in the cafe of Bdither and Gibbs r 9T. 7 G. 3. B. IL 
where the original debt was xl. oi. 6<L and by the additioa 
' of 
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t>f cofts It was fwelled up to 14I. the court accepted of 
common bail, and this was faid to be the conftant pra&ice 
in the court of king's Bench, but that the court of common 
pleas required fpecial bail. But in order that there fliould 
be a uniformity between the two courts, lord Mansfield faid, 
that he had laid this matter before all the judges, and that 
they all thought the pra&ice of the king's bench to be the 
more reafonable, and more agreeable to the a£t of parlia- 
ment; and that he believed the court of common pleas 
would alter their pra&ice. Id. 2118. 

Notwithftanding which determination, afterwards in the 
cafe of Nightingale and Nightingdale y E. 19 G. 3. in the 
common pleas, on a judgment of nonfuit, the cofts reco- 
vered by the defendant amounting to more than iol. he 
brought an a&ion on the judgment, and held the plaintiff in 
the original a£Hon to bail. On motion to difcharge the now 
defendant on a common appearance, the cafes of Palmer and 
Need ham, and Belither and Gibbs, were cited, and relied on; 
particularly the latter, and the conference which lord Manf- 
Jield is reported to have faid he had had with all the judges* 
And it was agreed, that if the defendant was not to be held 
to bail where part of the iol. arofe from cofts, a fortiori he 
ought not, where (as in the prefent cafe) the whole demand 
arofe from cofts alone. — But by the whole court, no inftancc 
has been {hewn where this court has refufed to hold to fpe- 
cial bail, where the whole or part of the demand (upon which 
the aftion upon judgment is brought) arifes from the reco- 
very of cofts ; but a multitude of cafes the other way : and 
we fee no reafon to depart from the praftice of the court. — 
Cofts recovered for a groundlefs profecution are as fair a debt 
as for any other confideration. And, by Gould, J., the reporter 
in Belither and Gibbs muft have miftaken lord Mansfield^ 
for I was then a judge in this court, and remember no fuch 
conference. Black. Rep. 12*] 4* 

Upon the return of the writ, or within four days after, 
the defendant muft appear according as the writ requires. 
This appearance is effected by putting in and juftifying bail 
to the action, which is commonly called putting in bail 
above. This muft be done either in open court, or before, 
one of the judges thereof ; or elfe, in the country, before a 
commiffioner appointed for that purpofe (not being an at- 
torney or folicitor) by the ftatute of 4 W. c. 4. which muft 
be tranfmitted to the court. Thefe bail muft enter into re- 
% cognizance in court, or before the judge or commiffioner, 

Xgl. I. G whereby 
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whereby they jointly and feverally undertake, that if the 
defendant be condemned in the a£Hon, he (hall pay the 
cofts and condemnation, or render himfelf ? prifoner, or 
that they will pay it for him : which recognizance is tranf- 
mitted to the court, in a flip of parchment intitled a tail- 
piece. And, if required, the bail muft, before\the court, or 
commiflioner as aforefaid, fwear themfelves houfekeepers, 
and each of them to be worth double the fum for which they 
are bail, after payment of all their debts. 3 Black. 290, 1. 

Thefe bail muft be two in number *, for by the court of 
C. B. in Allen and Keyt, M. 17 G. 3. notice given to juftify 
three bail is irregular. You may as well give notice of 
threefcore, and fend the plaintiff to inquire after them all 
over London. Blackjlone's Rep. 1 122. 

And to prevent oppreifions by flieriffs' officers, the courts 
will not accept of them as bail. 2 Salt. 890. 

Form of a Bail-Bond to the Sheriff. 

« KNOW all men by thefe prefents, that we A. B. of 

c< — — , in the county of , gentleman ; C. D. of , 

" in the faid county, yeoman ; and E. F. of , in the 

" faid county, carpenters are held and firmly bound to 

« G. H. efquire, fheriff of the county of , in ■ 

" pounds (the fum fworn to) of lawful money of Great Bri- 
" tain, to be paid to the faid fheriff, or to his certain attor- 
<c ney, his executors, adminiftrators, or afligns: For which 
<c payment well and truly to be made, we bind ourfelves and 
€t each of us by himfelf, for the whole, our and every of 
" our heirs, executors, and adminiftrators, firmly by tnefe 

€€ prefents, fealed with our feals. Dated the day of 

" , in the year of the reign of our fovereign lord 

t€ George the third, oy the grace of God, king of Great 
<c Britain, France, and Ireland, defender of the faith, and 
f< fo forth, and in the year of our Lord 

u The condition of this obligation is fuch, that if the 
u above-bound E. F. do appear before [*the jujlices of] our 
€€ fovereign lord the king at "Weftminfter, on the morrow 
" of the Holy Trinity, to anfwer J. K. gentleman, of a plea 

" of debt of pounds (the fum expreffed in the body of 

* ( the writ) then this obligation fhall be void, or elfe mail 
M be and remain in full force and virtue." 

* If in the king's bench, thefe words muft be omitted. 

Reco£- 
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Recognizance of Bail before- a Commijfwntr. 
u 1TOU A. B. do acknowledge to owe unto the plaintiff 
« ■ . pounds, and you C. D. and E. F. do feverally ac- 
knowledge to owe unto the fame perfon the fum of ■ 
" pounds a-piece, to be levied upon your feveral goods and 
(i chattels, lands, and tenements ; upon condition, that if 
(( the defendant be condemned in this a&ion, he {hall pay 
« the condemnation, or render himfelf a prifoner in the 
" Fleet for the fame ; and if he fail fo to do, you C. D. and 
« E. F. do undertake to do it for him." 

The Bail-Piece. 

" Trinity Term, 16 Geo. 3. 
fS Berks, 1 ON a tejlatum capias againft A. B. late of ^ — > 

" (to wk.) j in the county of ~, gentleman, returnable 

u on the morrow of the Holy Trinity, at the fuit of J* K. 
u of a plea of debt of pounds : 

" The bail are C. D. of , in the county of 

c< yeoman, and E. F. of , in the faid county, carpenter. 

" R. P. attorney 1 
" for the defendant. J 

(< The party himfelf in 400I. 
" Each of the bail in 200I. 

" Taken and acknowledged the day of ■ , in the 

5* year of our Lord r> & bene efe, before nie, 

" R. G. one of the comn\iffioners. w 
3 Black. Append. 

The above may give a general idea of the nature of bail; 
but as the forms differ not only in the different courts, but 
according to the fpecies or caufe of action in the fame court, 
the books of practice mud be confulted. 

In criminal cafes. — To refufe or delay to bail any perfon 
bailable, is an offence againft the liberty of the fubjecT:, in 
any magiftrate, by the common law, as well as by the ftatute 
3 Ed. 1. c. 15. and the habeas corpus a£t, 31 C. i.-c. 2. And 
left the intention of the law fhould be frustrated by requiring 
bai} to a, greater amount than the nature of the cafe demands, 
it is declared by ftatute \W^Jl*l.c. I. that exceffive bail 
ought not to be required. On the other hand, if the ma- 
giftrate takes infufficient bail, he is liable to be fined if the 
criminal doth not appear. 4 Black. 297, 
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Bail may be taken either in court, or in fomc particular 
cafes by the fhcriff, coroner, or other magiftrate, but mpft 
ufually by juftices of the peace. 

By the ancient common law, all felonies were bailable, 
till murder was excepted by ftatute ; fo that perfons might 
be admitted to bail before conviftion almoft in every cafe. 
But the ftatute 3 Ed. 1. c. 15. aforefaid, takes away the: 
power of baiUfig in treafon, and in divers inftances of felony. 
The ftatutes 23 Hen. 6. c. 9. and 1 & 2 P. faf M. c. 13, 
gave farther regulations in this matter. And, upon the whole > 
we may colled, that no juftices of the peace can bail, 1 . Upon 
an accufation of treafon. Nor, 2. Of murder. Nor, 3. In 
cafe of manflaughter, if the prifoner be clearly the flayer, 
and not barely fufpe&ed to be fo ; or if an indictment be 
found againft him. Nor, 4. Such as being committed for 
felony have broken prifon. 5. Perfons outlawed. t6» Such 
as have abjured the realm. 7. Approvers ; namely, fuch 
as having confefled the felony undertake to prove another 
guilty of the fame crime ; and perfons by them accufed. 
9. Perfons taken with the mainour, or in the fact of felony- 
9. Perfons charged with houfe-burning. 10. Perfons taken 
by writ of excommunicato capiendo. — Others are of a dubious 
nature, being in the discretion of the juftices whether bail- 
able or not : As, 1 . Thieves openly defamed and known. 
2. Perfons charged with other felonies, or maniifeft enor- 
fhous offences, not being of good fame. 3. Acceflaries to 
felony, that , labour under the fame want of reputation. — A 
third clafe are thofe that are clearly bailable, upon offering 
fufficient furety, viz. 1. Perfons of good fame, charged 
with a bare fufpicion of manflaughter of other inferior ho- 
micide. 2. Perfons charged with petit larceny or any felony 
not before fpecificd. 3. Acceffaries to felony not being o£ 
eviLfame, nor under ftrong preemptions of guik. 

BAILMENTis properly a delivery of goods in trwft, 
upon a contract exprefs or implied, that the truft fhall be 
faithfully executed on the part of the bailee. As if cloth be 
delivered to a taylor to make a fuit of cloaths, he has it 
upon an implied contract: to render it again when made, 
and that in a workmanlike manner. If goods be delivered 
to a common carrier, he is under a contract to carry the 
goods to the place appointed. If a horfe be delivered to an 
innkeeper or his fervants, he is bound to keep him fafclyv 
and xeftore J4m when his gueft leaves the houfe. So if a 
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irlend delivers any thing to his friend to keep for him, 
the receiver is bound to reftore it on demand : and it was 
formerly held, that in the mean time he was anfwerable 
for any damage or lofs it might fuftain, whether by acci- 
dent or dtherwife, unlefs he exprefsly undertook to keep it 
only with the fame care as his own goods, and then he 
fhall not be anfwerable for theft or other accident ; but now 
it is fettled, that he fliall not be anfwerable for any lofs, 
except what happens by grofs neglecl:. 2 Black. 452. 

But the cafe of a carrier, innkeeper, or the like, is diffe- 
rent ; for they have their hire, and thereby impliedly un- 
dertake the fafe delivering of the goods intruded with them ; 
and therefore they fhall anfwer the value, if the goods are 
ftolen from them. Wood. K 4. c. 4. 

BAILIFF is an old Saxon word, and fignffies a fafe keeper 
or prote∨ as bail is fafe keeping or protection. And 
thereupon we fay, when a man upon furety is delivered out 
of prifon, he is delivered into bail, that is, into their fafe 
keeping or protection from prifon \ and the fherifF, that hath 
the cuftody of the county, is called ballivus, and the county 
balliva fua. 1 Injl. 6 1 . 

But this word is mod commonly applied to the fherinV of- 
ficers, who are either bailiffs of hu?idrcds> or fpecial bailiffs. 
Bailiffs of hundreds are officers appointed by the fherifF over 
thofe rc/pe6iive diftrifts ; to collecl: fines therein, to fum- 
mon juries, to attend the judges and juflices at the affizes 
and quarter feflions, and alfo to execute writs and procefs in 
«the feveral hundreds. Special bailiffs are ufually joined with 
the others upon fpecial occafions ; as for arrefting perfons in 
cafes of difficulty or danger, or to execute fome particular 
writ, and for that time only. 1 Black. 345. 

Bound bailiffs are alfo fherifFs' officers, and are ufually bound 
in a bond to the fherifF for the due execution of their office, 
and thence are called bound-bailiffs, which the common peo- 
ple have corrupted into a much more homely appellation, 
I Black. 345. 

BAILIWICK, in the language of the king's writs, fig- 
nifies the fame as county ; as where the fherifF is commanded 
not to omit, by reafon of any liberty within his bailiwick, to 
enter and execute fuch a writ : fometimes the word bailiwick 
is ufed to denote fuch liberty or franchife itfelf, which is 
generally exempted from the fherifFs jurifdi£tion, where 

G 3 * the 



Digitized by Google 



S6 BAN 

the lord of the franchlfe exercifcs like authority as the fte-. 
rifF within his county. 

BAN is a Saxon word, and fignifies proclamation or pub- 
lic notice. It is moll efpecially ufed in the publication of 
intended marriages; which mutt be done on three feveral 
Sundays previous to the marriage, to the end, that if any can 
Ihew juft caufe againft fuch marriage, they may have op«r 
portunity to make their objettions. But the fpiritual judge 
by a licence may difpenfe with the formality of publication. 
But if any perfons fhall be married without either publica- 
tion of bans or licence, the marriage fhall be void, and the 
minifter officiating fhall be tranfported. 26 G. 2. r. 33. 

BANISHMENT. By the common law, every Englijh- 
man may claim a right to abide in his own country fo long 
as he pleafes, and not to be baniflied or driven from it but 
by fentence of the law. The king, by his royal prerogative,, 
may iflue out his writ ne exeat regnum, and prohibit any of 
his fubje&s from going into foreign parts without licence \ 
hut no power lefs than the authority of parliament can fend 
any fubjeft out of the land againft his will, no not even a 
criminal ; for wherever banifhment or transportation is in- 
flided, it is either by the choice of the criminal himfelf, to 
efcape a capital punifhment, or by the exprefs dire£Hon of 
an ail of parliament. By the great charter, c. 29. it is de- 
clared, that no freeman fhall be baniflied, unlefs by the 
judgment of his peers, or by the law of the land. And by 
the habeas corpus ad, 31 C. 2. c. 2., no fubjeft of this realm, 
who is an inhabitant of England, Wales, or Berwick) fhall 
be fent prifoner into Scotland, Ireland, Jerfey, Guernfey, or 
place beyond the feas, where they cannot have the benefit 
and protection of the common law, but all fuch imprifon- 
ment fhall be illegal. And the law in this refpe& is fo li- 
berally conftrued for the benefit of the fubjed, that, though 
nviihin the realm, the king may command the attendance and 
fervice of all his liegemen, yet he cannot fend any man out 
of the realm, even upon the public fervice, except failors 
and foldiers, the nature of whofe employment neceflarily 
implies an exception : he cannot even conftitute a man lord 
deputy, or lieutenant of Ireland againft his will, nor make 
him a foreign ambaflador ; for this might, in reality, be no. 
more than an honourable exile. 1 Black. $37, 
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BANK (bancusy Lat. banque Fr.), is fometimes ufed to 
denote the bench or feat of judgment, as bank le roy y the king's 
bench ; bank le common pleas, the bench of common pleas, 
or the common bench ; called alfo in Latin battens regis y and 
bancus communium placitorum. — There is another fort of bank) 
which fignifies a place, where a great fum of money is let 
out to ufe, returned by exchange^ pr otherwife difpofed of 
to profit : and the bank of England^ emphatically fo called, 
eftabliftied by aft of parliament, under the management of 
a governor and directors, with funds for maintenance there- 
of, appropriated to fuch perfons as are intitled to a {hare of 
the fubfeription money. There are alfo private bankers, in 
whofe hands money is lodged and depofited for fafety 5 to be 
drawn out again *6 the owners fliall call for it. 

BANKS DESTROYING. By the 9 G. c. 22. if any 
perfon fhall unlawfully and malicioufly break down the head 
or mound of any fi(h pond, whereby the fifh fliall be loft or 
deftroyedj or break down or cut down the bank of any 
tiver, or any fea bank, whereby any lands fliall be over- 
flowed or damaged ; he fliall be guilty of felony without 
benefit of clergy. 

BANKRUPT : by feveral a£fcs of parliament, every per- 
fon ufing the trade of merchandize, by way of bargaining, 
exchange, bartery, chevifance, or otherwife, in grofs, or 
by retail, or feeking his trade of living by buying and fel- 
ling, or that fliall ufe the trade or profeflion of a fcrivener, re- 
ceiving other men's monies or eftates into his truft or cuf- 
tody, who fliall (1) depart the realm ; or (2) begin to keep 
his houfe, or otherwife to abfent himfelf; or (3) take fanc- # 
tuary ; or (4) fuffer himfelf willingly to be arrefted for any 
debt or other thing not grown or due for money delivered, 
wares fold, or any other juft or lawful caufe or good confi- 
deration or purpofes ; or (5) fliall fuffer himfelf to be out- 
lawed ; or (6) yield himfelf to prifon ; or (7) willingly or 
fraudulently fhall procure himfelf to be arrefted, or his goods 
to be attached or fequeftred ; or (8) depart from his dwel- 
ling houfe ; or (9) make any fraudulent grant or conveyance 
of his lands or goods, to the intent or whereby his creditors 
fliall and may be defeated or delayed for the recovery of their 
juft debts; or (10) fliall obtain any protection, other than 
fuch perfon as fliall be lawfully protected by privilege of 
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parliament 5 or (1 1) fliall prefer to any court any petition or 
bill againft any of his creditors, thereby endeavouring to in- 
force them to accept lefs than their juft debts, or to procure 
time or longer days of payment than was given at the time 
of their original contract ; or (12) being arretted for debt, 
fliall lie in prifon two months; or (13) being arrefted-for 
100I. or more, fliall efcape out of prifon— fliall be adjudged 
a bankrupt (and in the faid cafes of arreft, or lying in pri- 
fon, from the time of his fir ft arreft). 

But no commiflion of bankruptcy fliall be iflued on the 
petition of one or more creditors, unlefs the finglc debt of 
fuch creditor, or of two or more being partners, amount to 
100 L; or of two fuch creditors petitioning amount to 150I.; 
or of three or more to 200L 

On fuch petition the Lord Chancellor may by commiflion 
under the great feal appoint fuch perfons as he thinks fit to 
be commiflioners ; which commiflioners fliall caufe notice to 
be given in the Gazette of the commiflion being iflued, and 
notice thereof alfo to be given to the bankrupt. 

In which notice they fliall appoint a time and place of 
meeting of the commiflioners ; which fliall be at three feve- 
ral times within forty-two days, the laft of which, fliall be 
on the forty-fecond day : within which time the bankrupt 
fliall furrender himfelf and difcover his effe£U.— But the 
Lord Chancellor, if he fee caufe, may enlarge the time of 
furrender from the end of the faid forty-two days for any 
further time not exceeding fifty days. 

At the faid firft meeting, the creditors fliall be admitted 
before the commiflioners to prove their debts ; and the ma- 
jor part in value of the creditors (each of whofe debt 
amounts to 10 1. or upwards) fliall choofe afhgnees of the 
bankrupt's eftate and effects. 

And the bankrupt fliall deliver to the aflignees, upon oath, 
an account of his efte&s ; and for that purpofe they fliall have 
liberty to infpedl his books and papers : and if he fliall refufe 
to anfwer, or net anfwer fully all lawful queftions of the 
commiffioners, they may by their warrant commit him to 
prifon till he fliall fubmit to them and full anfwer make. 

And in cafe he fliall not furrender within the time limited, 
and alfo fubmit to be examined, and in all things conform 
and fully difcover all his eftate, and how difpofed of, ex- 
cept what hath been botiafde difpofed of in the way of his 
trade and dealing, or in the ordinary expence of his family, 
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wid alfo deliver up all his effe£b (except the neceflary wear- 
ing apparel of himfelf and wife and children) ; he fhali be 
guilty of felony without benefit of clergy. 

And the commiffioners fhall have power by fale to difpofe 
of all his lands, as well copy or cuftomary hold as freehold; 
and all his goods, chattels, wares, merchandize, and other 
perfonal effefts : and aHb his eftate tail which he might cut 
off by common recovery. And they may break open doors, 
trunks, and chefts, where any of the goods are reputed tcr 
be. And they may ftate accounts between the bankrupt and 
his debtors or creditors, and the balance only (hall be paid 
on either fide. And, with confent of the major part in 
value of the creditors, they may fubmit difputes to arbitra- 
tion, and compound for debts owing unto him. 

A landlord may diftrain for his rent upon the bankrupt's 
goods, either before or after the affignment 5 but if he neg- 
le£b to do it, and fuffers them to be removed, he can only 
come in upon an average with the reft of the creditors. 
But if the goods remain on the premifes, he may diftrain 
them, even after fale by the affignees. And he is not re- 
ftri&ed to one year only as in the cafe of executions, but 
may diftrain for his whole arrear. (1 Atk. 102.) 

The affignees fhall, after four months, and within twelve 
months after iffuing the commiffion, caufe twenty-one days 
notice to be given in the Gazette of a dividend to be made. 
And in eighteen months they fhall in like manner make a fe- 
cond dividend. 

And the bankrupt, if he has conformed in due manner, 
fhall be allowed 5 1. per cent, if his eftate will pay 1 o s. in the 
pound ; fo as the t faid 5 1. per cent* amount not to above 
200 1. And if his eftate will pay 12 s. 6 d. in the pound, 
he fhall be allowed 7 1. 105. per cent, fo as it amount not to 
above 250 1. And if his eftate will pay 15 s. in the pound, 
he fhall be allowed 1 o 1. per cent, fo as it amount not to 
above 300 1. If his eftate will not pay 10 s. in the pound, 
he fhall be allowed fo much as the commiffioners and af- 
fignees fhall think fit, not exceeding 3 1. per cenU 

But he fhall not be intitled to this allowance, unlefs the 
commiffioners fhall certify to the Lord Chancellor that he 
hath duly conformed ; and unlefs four parts in five in num- 
ber and value of the • creditors, who fhall be creditors for 
not lefs than 20 1. each, fhall fign the faid certificate, and 
teftify their confent to the faid allowance. 

And 
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And moreover he fhall not be intitled to the faid allows 
ance, if he hath upon marriage of any child given above 
100 h, unlefs he prove by his books or upon his oath that he 
had remaining at the time fufficient to pay his debts - 9 or if 
he hath loft in one day the value of 5 1. or in the whole the 
value of iool. in twelve months next before his becoming 
bankrupt at any fort of gaming, or 100L in ftock jobbing. 

Finally, if the bankrupt's eftate will pay 15 s. in the 
pound, he fhall be difcharged from all the debts by him ow- 
ing at the time he became a bankrupt : otherwife, if it will 
not pay 15 s. in the pound, his body only fhall be free from 
arreftj but his future eftate (hall be liable, except the tools 
of his trade, neceffary houfehold goods and furniture, and 
wearing apparel of himfelf and family. 

BANNERET is a knight created by the king in perfon in 
the field, under the royal banner, in time of open war : and, 
being fo created, he ranks next after the degree of nobility. 

BANNITUS, an outlaw, or banijhed man. So, bannitut 
forth was a ftout defperado, called in our ancient vagrant 
acts a valiant beggar the fame as is ftigmatized by our pre** 
fcnt vagrant act with the appellation of incorrigible rogue* 

BAR, in a legal fenfe, is a plea or peremptory exception 
of a defendant, fufficient to deftroy tfye plaintiff's action. 

In real actions, a general releafe, or a fine, may be plead- 
ed to bar the plaintiff's title. In perfonal actions, an accord, 
arbitration, conditions performed, non-age of the defend- 
ant, may be . pleaded in bar. So the ftatnte of limitation 
may be pleaded in bar, or the time limited bv law, beyond 
which no plaintiff can lay his caufe of action. 3 Black. 306* 

In criminal cafes, there are efpecially four pleas in bar, 
which go to the merits of the indictment, and give a reafon 
why the prifoner ought not to anfwer it at all, nor put him- 
felf upon his trial for the crime alleged. And thefe are, 
1 . A former acquittal, grounded on this univerfal maxim of 
the common law, that no man fhall be brought into jeopar- 
dy of his life more than once for the fame offence. 2. A 
former convitlion ; though no judgment was given, nor per- 
haps will be given; and this depends on the fame principle as 
the former, that no man ought to be twice brought in dan- 
, gcr of his life for one and the fame crime. 3, A former au 
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tatnder ; "for being dead in law by fuch firft attainder, he hath 
forfeited alj he had, and it would be fuperfluous to attaint 
him a fecond time. 4. A pardon ; which at once deftroys 
the end and purpofe of the indictment, by remitting that 
punifliment, which the profecution is calculated to inflict. 
4 Black. 329. 

BARGAIN AND SALE of lands is a kind of real cort- 
tract, whereby the feller, for fome pecuniary confideration, 
bargains and fells, that is, contracts to convey, the land ta 
the purchafer, and becomes by fuch bargain a truftee for, 
or feifed to the ufe of the purchafer that is to fay, the 
bargain firft vefts the ufe, and then the ftatute of ufes veils 
the pofleflion. But as conveyances, thus made, want all 
thofe benefits of notoriety, which the old common law af- 
liirances were calculated to give, therefore to prevent clan- 
deftine conveyance* of freehold, it is enacted by the 27 H. 
8. c. 16. that fuch bargains and fales fhall not enure to pafs 
a freehold, urilefs the fame be made by indenture, and in- 
rolled within fix months in one of the courts at JVeftminfter 9 
or with the cujlos ratulorvm, or two juftices of the peace, and 
the clerk of the peace of the county where the lands lie, 
2 Black. 338. 

But now the moft common fpecies of conveyance is by 
leafe and releafe 5 wherein the leafe, without any inrollment, 
makes the feller (land feifed to the ufe of the purchafer, and 
vefts in the purchafer the ufe of the term, and then the fta- 
tute of ufes immediately annexes the pofieflion, and thereby 
renders him capable of receiving a tfeleafe. And this is held 
to fupply the place of livery of feifin ; and fo a conveyance 
by leafe and releafe is faid to amount to a feoffment. Id* 

BARGAIN AND SALE of goods. See Contract, 

BARON is of the loweft order of nobility, but in point 
of antiquity the higheft. Barons originally feem to have 
been the fame as our prcfent lords of manors 5 to which the 
name of court baron (which is the lord's court, and incident 
to every manor) gives fome countenance. It may be collect- 
ed from king John's magna chart a, that originally all lords 
of manors, or barons, that held of the king in capite, had 
feats in the great council or parliament ; till about the reign 
of that prince the conflux of them, became fo large and in*- 
convenient, that the king was obliged to divide them, and 
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fummononly the greater barons in perfon; leaving the final! 
ones to be fummoned by the flieriff, and (as it is faid) to fit 
by reprefentation in another houfe $ which gave rife to the 
Reparation of the two houfes of parliament. By degrees the 
title came to be confined to the greater barons, or lords of 
parliament only ; and there were no other barons among the 
peerage but fuch as were funimoned by writ, in refpeft of 
the tenure of their lands or baronies, till Richard die Se- 
cond firft made it a mere title of honour, by conferring it 
on divers perfons by letters patent, i Black. 399. 

BARON-COURT is a court which every lord of a ma- 
nor (anciently called a baron ) hath within the precin& of 
that manor. It is not a court of record: and therefore 
county-courts, hundred-courts, and the like, are not of re-* 
cord, becaufe they are but courts-baron. A court-baron is 
an infeparable incident to a real manor ; not to a nominal 
manor, where the real manor hath been once deftroyed by 
granting away the demefnes or fervices. A court-/**/ is not 
incident to a manor 5 but he that hath- fuch a manor may 
alfo have a court-leet, to be holden within his manor, by 
prefcription or grant from the king. 

A court-baron muft be holden on fome part of the ma«- 
nor. For if it is holden out of the manor, it is void ; un- 
lefs there is^a cuftom to hold courts at one manor for all, 
where the lord hath feveral manors. 

This court is of two natures : 1. By common Iaw> which 
is the freeholders court, or the court-baron that is incident 
to every manor, of which the freeholders being fuitors are 
the judges, and the fteward only regifter. Ii cannot be a 
court-baron without two fuitors at leaft. This court may be 
kept from three weeks to three weeks. 2. By cujlom, .which 
is called the cuftomary-court, though it is kept but very iel- 
dom. This concerns cuftomary tenants and copyholders, 
whereof the lord or his fteward is judge. 

The freeholders court coniifts in hearing plaints of copy- 
hold tenants for debt under 40 s. The procefs is the fame as 
in the county-court, by diftrefs infinite. Caufes may be re- 
moved by the plaintiff out of this court by tolt to the county- 
court, and from thencd by pone into the common pleas : or 
they may be removed by the defendant by recoriare into the 
king's bench or common pleas. Executions are only by dif- 
trefs and impounding till the party is fatisfied. There is no 
10 power 
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power to fell, or to deliver the diltrefs to the party ; neither* 
is the body to be taken in execution. — A common recovery 
may be had in this court. 

The copyholders or cujlomary-couxt is for grants and admit- 
tances upon furrenders and defcerits, on the prefentment of 
the homage or jury." The homage may inquire of all per- 
fons that owe fuit to this court and make default, and prc- 
fent their names. It may inquire of the death of tenant* 
after the laft court, and wjio is next heir ; of fraudulent 
alienations of land to defeat the lord of his profits ; of in- 
croachments on any of the lands of the lord without licence 5 
of cutting down trees by the copyholder without euftom or 
licence ; of the copyholder's fuffering his houfes to decay 
and not repairing them \ of fuit not performed at the lord's 
will by reafon of tenure ; of furcharge of common with 
commonable beads, or putting beafts upon the common 
that are not commonable ; of trefpafs in the common or 
wafte of the lord by digging, building, or inclofure ; of 
refcous and pound breach ; of removing mere ftones or 
land-marks ; of by-laws or orders not obferved. The me- 
thod of punilhment is by amerciament ; and after the amer* 
ciament- hath been affeered or moderated by three fwom 
affeerors, the lord may have an aftion of debt in his court- 
baron for the amerciament affeered. Woody b. 4. c. 1. 

BARON AND FEME, in our law French, are ufed for 
huiband and wife. And forafmuch as the wife is under the 
protection and influence of her baron, lord, or huiband, me 
is therefore ftiled a feme-covert, and her ftate of, marriage is 
called her coverture. See Husband and Wife, 

BARONET is a dignity or degree of honour, next after 
barons, having precedency of all knights, except knights 
bannerets created by the king under the royal ftandard. 



order to raife a competent Aim for the redu&ion of the pro- 
vince of Ulfier in Ireland ; for which reafon all baronets 
have the arms of Uljler fuperadded to their family coat. 
They are created by letters patent, and the dignity ufually 
defcends to the iffue male. 

BARONY, barenia, is that honour and territory which 
gives title. to a baron 1 comprehending not only the fees and 

lands 
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lands of temporal barons, but of bljhops alfo, who have two 
eftates^ one as they are fpiritual perfons, by reafon of their 
fpiritual revenues and promotions, the other grew from the 
bounty of our kings, whereby they have baronies and lands 
added to their fpiritual livings and preferments. BraRon 
fays, a barony is a right indivifible; and therefore, if an 
inheritance be to be divided among coparceners, though 
fome capital mefluages may be divided, yet if a capital mef- 
fuage be the head of a barony, it may not be parcelled. 

BARRATRY is a word which we have received from 
the Danes, or Normans, or both ; for barattc in the Danifh, 
and baret in the Norman, do equally fignify a quarrel or 
contention. And a barrator, in legal acceptation, fignifies 
a common mover, exciter, or maintainer of fuits or quarrels 
between his majefty's fubje&s, either at law or otherwife. 

An indictment of barratry is good, without alleging the 
offence at any certain place ; becaufe, from the nature of 
the thing, confiding in the repetition of feveral acts, it muft 
be intended to have happened in feveral places, i Haw. 244. 

The punifliment for this offence, in a common perfon, is 
fine and imprifonment : but if* the offender belongs to the 
profeflion of the law, he ought to be difabled from prac- 
tifing for the future. And by the ftatute 12 G.f. 29. if 
any man, who hath been convicted of common barratry, 
fhall pra&ife as an attorney or folicitor in any fuit, the 
court, upon complaint, fhall examine it in a fummary way ; 
and, if proved, fhall direct the offender to be tranfported tor 
feven years. 

BARRISTER is a counfellor learned in the law, admitted 
to plead at the bar. In our old law books, barrifters are 
ftiled apprentices, apprentitii ad legem, being looked upon as 
learners, and not qualified until after a confiderable tending 
in the inns of court to be called to the degree of ferjeant. 

BARROW, from the Saxon beorg, an hill, an heap of 
earth, is a large hillock or mount, raifed or caft up in many 
parts of England^ called by the Romans tumulus^ being the 
repofitory of the remains or afhes of the dead. 

BARTON lands are in fome places ufed to denote the 
demefne lands of a manor. 

7 BAS, 
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BAS, low, or inferior. So has chevalier is an inferior 
knight, as difttnguifhed from bannerets or knights fuperior. 
Bas court, an inferior court, fuch as is not of record, as the 
court baron of a manor. So bafe tenure was a holding by 
villenage, or other cuftomary fervice, oppofed to alia tenura % 
the higher tenure in capite or by military fervice. So the 
bafe tenants were fuch as had no relation to the wars, but 
fuch only as were employed in inferior occupations, as in 
ploughing the lord's land, making his hedges, carrying his 
dung, and the like. 2 Black. 61. 

BASILLARD, a fliort fword or dagger. 

BASSINET, bafnetum, an helmet or other defenfive co- 
vering for the head. 

BASTARD: 

1. Baftard, generally, is one that is born out of lawful 
matrimony. But, in fome circumftances, children born in 
wedlock may be baftards : As if the hulband be out of the 
kingdom, fo that no accefs to his wife can be prefumed, her 
iflue during that period (hall be baftards. i Black. 457. 

So alfo, if there is an apparent impoflibility of procreation 
on the part of the hufband, as if he be only eight years old, 
or the like, there the iflue of the wife (hail be baftard. But 
if the iflue be born within a month, or a day, after^ mar- 
riage, between parties of full lawful age, the chjld is legi- 
timate. 1 Inft. 244. 

So where a wife is feparated from her hufband by a divorce 
a men/a et thoro, the children {he has during the feparation 
are baftards ; for a due obedience to the fentence {hall be 
intended, unlefs the contrary be {hewed : but if a hufband 
and wife, without fentence, do part and live feparate, the 
children {hall be taken to be legitimate, and fo deemed till 
the contrary be proved; for accefs {hall be intended. — 
I Salk. 123. 

Likewife, in cafe of divorce in the fpiritual court a vinculo 
matrimonii, all the iflue born during the coverture are baf- 
tards ; becaufe fuch divorce is always upon fome caufe that 
rendered the marriage unlawful and null from the beginning. 
1 Inft. 235. 

2. The law hath appointed no exact certain time for the 
birth of a legitimate child by the widow after the death of 
her hufband. For as a child may be born before the ufual 
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time of delivery, fo alfo may the birth of the child, by in> 
firmity of the mother, or other accident, be delayed as long 
after, the ufual time. And this gives occafion to a proceeding 
at common law, where a widow is fufpe&ed to feign her- 
felf with child, in order to produce a fuppofititious heir to 
the eftate, in which cafe, the prefumptive heir may have a 
writ de ventre injpiciendo, to examine whether or no (he be 
with child \ and, if (he be, to keep her under proper re- 
ftraint till fhe be delivered : but if, upon due examination, 
Ihe be found not pregnant, the prefumptive heir fliall be ad^ 
mitted to the inheritance, ^though liable to lofe it again, on 
the birth of a child within 40 weeks from the death of her 
hufband. 1 Black. 456. 

3. But if a man dies, and his widow foon after marries 
again, and a child is born within fuch a time, as that by 
the courfe ef nature it might have been the child of either 
hufband ; in this Qafe he is faid to be more than ordinarily 
legitimate ; for he may, when he arrives to years of discre- 
tion, chufe which of the fathers he pleafes. Id, 
j 4. Baftardy is either general or fpecial : General, where tht 
queftion is, whether the father and mother were ever mar- 
ried : Special, where the queftion is, whether the child was 
born before or after the marriage of the father and mother ; 
for by the ancient law of the church, if the child was born 
before marriage, yet if they married afterwards the child 
ihould be legitimate. And therefore the temporal courts 
would not allow the ordinary to try fpecial baftardy, but $ii$ 
fhall be determined by a jury. But general baftardy lhall be 
tried in the ecclefiafticai court, on the king's writ -iflued to 
the ordinary for that purpofe. 

5. The two next juftices fhall take order for the mainte- 
nance of a baftard child, by charging the mother or reputed 
father with payment of money weekly, or other fuftentation. 
18 Eliz. c. 3. 

6. And if any fingle woman fhall be delivered of a baftard 
child, or fhall declare herfelf to be with child, a juftice, on 
application by the parifh officers, may take order for appre- 
hending the reputed father, and may compel him to give fe- 
curity to indemnify the parifh, or elfe bind him to appear at 
the next feffions, and alfo to abide fuch order as fhall be 
made by the ftatute of the 1 8 Eliz. for the maintenance of 
fuch child. — But no woman fhall be compelled to go before 
a juftice before the birth of the child, nor till one month 
after. 6 G. 2. c. 31. 

7. K 
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% If thfc putative father or mother run away, the parifh 
•fficers may, under direction of the juftices, feize the goods 
and chattels, and the rents of the lands of fuch perfon, to- 
wards the difcharge of the parifh. 13 £s* 14 C. 2. f. 1. 

8. The juftices mall alfo take order for the punifhment of 
the mother and reputed father of a baftard who (hall be 
chargeable ; and may commit the mother to the houfe of 
correction for a yean 18 EL c. 3. 7 Ja. c. 4. 

9. Generally, the lawful fettlement of a baftard is the 
place of its birth, unlefs there be fome fraud or collufion* 
Alfo this rule doth not hold, where a baftard is born whilft 
a legal order is under execution for removal of the mother 
to her proper fettlement; nor where the child is born in a 
ftate of vagrancy, provided the parim officers take care to 
have the mother apprehended and punifhed ; nor where the 
child is born in prifon, or in a licenfed lying-in hofpital. 

10. A baftard can have no name of reputation as foon as 
he is born ; but after he is born, and hath gained by time a 
name of reputation, he may purchafe by his reputed name, 
to him and his heirs ; though he can have no heirs but of 
his body. 6 Co. 65. 

11. If the iffue of a man who is a baftard purchafe land, 
and die without iffue, though the land cannot defcend to 
any heir on the part of the father, yet to the heir on the 
part of the mother (being no baftard) it may ; for the heir 
on the part of the mother makes not any conveyance by the 
baftard. Noy. 159. , 

12. If a baftard dies inteftate, without wife or iffue, the ' 
king is intitled to the perfonalty ; and the ordinary of courfe 
grants adminiftration to the patentee or grantee of the crown. - 
3 P. Will. 33. 2 Black* 505. 

13. If any woman be delivered of a child, which if born 
alive mould by law be a baftard, and endeavours privately to 
conceal its birth, by burying the child, or the like, (he mail 
fuffer death as in cafe of murder, unlefs {he. can prove by 
one witnefs at leaft that the child was born dead. 2 1 Ja* 
t. 27. 

. But of late years it hath been ufiial, upon trials for this 
offence, to require fome fort of prefumptive- evidence that 
the child was born alive. 4 Black. 198.. 

Bajlard eigne is a fon born before marriage, whofe pa- 
rents afterwards intermarry, and by the civil law he is 
mulier, or lawful ifTue ; but not by the common law. 2 Inf. 
99. and the fon ; born after the marriage, (who is diftiri- 
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father. 

All the biftiops intreated the lords that they would content 
that all fuch as were born afore matrimony, mould be legi- 
timate, as well as they that be born within matrimony, as 
to the fucceffion of inheritance, for fo much as the church 
accepteth them for legitimate. And all the earls and barons 
with one voice anfwered, that they would not change the 
laws of the realm which hitherto have been ufed and ap- 
proved. St. 20 H. 3. c. 9. 

B ASTON (Fr.) a ftaffor club. 

BATH, knights of, are an order of knights inftituted by 
king Hen. 4. and revived by king Geo. j. They were fo 
called from the ceremony of bathing, the night before their 
creation* 

BATTEL (from the Saxon batte 9 a club ; or beatan, to 
beat) lignifies a trial by combat, where the defendant in an 
appeal of murder or felony may fight with the appellant, 
and make proof thereby whether he be guilty or innocent * 
of the crime. Which fpecies of trial is of great antiquity in 
our laws, but now difufed; there having been no inftance of 
it fince the year 1638 j though ftill in force, if the parties 
chufe to abide by it. 

When an appellee chufes to wage battel, the manner is 
this : He pleads not guilty, and that he is ready fo defend 
the fame by his body, and then flings down his glove ; and 
if the appellant will join battel, he replies, that he is ready 
to make good his appeal by his body upon the body of the 
appellee, and takes up the glove : And then the appellee 
lays his right hand on the book, and with his left hand takes 
the appellant by the right, and fwears thus : Hear this, thou 
who callejl thyfelf John by the name of bapiifm x whom I hold by 
the hand, that falfely upon me thou hajl lied ; and for this thou 
liejly that I who call myfelf Thomas by the name of baptifm, did 
not felonioujly murder thy father W. by name : So help me God* 
And then he kifles the book, and fays, And this I will defend 
againji thee by my body, as this court Jhall award. Then the 
appellant lays his- right Hand on the book, and with his left 
hand takes the appellee by the right, and fwears thus : Hear 
thisy. thou who callejl thyfelf Thomas by the name of baptzfm, 
that thou did/I felonioujly murder my father W. by name : So 
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kelp m? God. And then he kiffes the book, arid fays, And 
ihis I will prove ggaittft thee by- my body, as this court Jbatt 
Iqward. 

On the day appointed, both parties (hall be brought into 
the field before the juftices of the court where the appeal is 
depending, at the rifing of the fun, bareheaded and bare- 
legged from tjie knee downward, and with bare arms to 
the e}bows, armed only with batons or (laves, of an ell long* 
and a four-cornered leathern target ; and before they en- 
gage, they take the following oath : Hear this, ye jujlicesy 
that J have this day neither eat, drank> nor have upon me % 
neither bone, Jlone, ne grafs ; nor any inchantmenty forcery, or 
witchcraft y whereby the law of God may be abdfedy or the taw of 
the devii exalted : $o help me God and his faints. 

Then, after proclamation for (ilence, they (hall begin the 
combat, wherein if the appellee be fo far vanquished, that 
he cannot or will not fight any longer, he may be adjudged 
to be hanged immediately ; but if he kills the appellant, or 
can maintain the fight till the ftars appear, he (hall have 
judgment fo be quit q( the appeal : And if the appellant 
becomes recreant or a crying coward, the appellee (hall re- 
, cover his damages, and may plead his acquittal in bar of a 
fubfequent indictment or appeal*, and the appellant fot his 
perjury (hall lofe his liberam tegem y and become infamous. 

This trial by battel is at the defendant's choice, but if the 
plaintiff be under an apparent difability of fighting, as being 
an infant, or of the age of fixty, or lame, or blind, he may 
counterplead the wager of battel, and compel the defend- 
ant to put himfelf upon his country. 

Alfo peers of the realm bringing an appeal (hall not be 
challenged to wage baud, on account of the dignity of their 
ferfons. So Jikewife if the crime be notorious ; as if the 
thief be taken with the mainour, or the murderer in the 
room with a bloody knife, the appellant may refufe the ten- 
der of battel from the appellee j for it is unreafonable that 
qn innocent man (hould (take his life againft one who is al 
. ready half convicled. 

This mode of trial was ufed not only in criminal cafe* 
qn appeals of murder or felony, but alfo in one civil cafe, 
namely, upon an iflue joined in a writ of right. And herein 
the form of proceeding was not much different from that oil 
appeals of murder or felony. Only the parries did not fight 
in perfbn, but by their champions : and the reafon was, 
tjiat if either of the parties (hould be killed, the fuit wouty 
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abate, and no judgment could be given. But as the writ of 
right itfelf is now difufed, this courfe of trial is only matter 
of fpeculation ; although, in the cafe of a writ of right, the 
defendant hath it at this day in his ele&ion to demand it. 
3 Black. 337. 4 Black. 346. 

B ATTfiRY (from the Saxon batte, a club ; or beatan, to 
beat ; from whence cometh alfo the word battle J is, when 
any injury whatsoever, be it never fo fmall, is actually done 
to the perfon of a man, in an angry, or revengeful, or rude, 
or infolent manner ; as by fpitting in his face, or any way 
touching him in anger, or violently juftling him out of the 
, way, and the like. 1 Haw. 134. 

But battery is, in fome cafes, juftifiable or lawful; as 
where one, who hath authority, a parent or mafter, gives 
moderate correction to his child, his fcholar, or his appren- 
tice. So alfo on the principle of felf-defence ; for if one* 
ftrikes me firft, or even only aflaults me, I may ftrike in 
my own defence. So likewife in defence of my goods or 
porTeilions, if a man endeavours to deprive me of them, I 
may juftify laying hands upon him to prevent him; and, in 
Cafe he perfilts with violence, I may proceed to beat him 
away. Thus alfo in the exercife of an office, as that of 
churchwarden, a man may gently lay hands on another to 
turn him out of the church, thereby to prevent his difturb- 
ing the congregation. 3 Black. 120. 

BAWDY-HOUSE is a houfe of ill-fame, kept for the 
refort and commerce of lewd people of both fexes. The 
keeping of a bawdy-houfe comes under the cognizance of 
the temporal law, as a common nuifance, not only in re- 
fpecl: of its endangering the public peace, by drawing toge- 
ther diffolute and debauched perfons, and promoting quar- 
rels, but alfo in refpeel: of its tendency to corrupt the manners 
of the people. 1 Haw. 196. 

Thole who keep bawdy-houfes are punifhable by fine and 
impriionment, and alfo fuch infamous punifhment as to the 
Court in difcretion (hall feem proper. Id. 

It frems always to have been the better opinion, that a 
man may be bound to his good behaviour, for haunting 
bawdy-houfes with women of bad fame, as alfo for keep- 
ing bad women in his own houfe. l Haw. 132. 1 

And a wife may be ind:£ted together with her' hufband, 
and condemned to the piliory with -hint, for keeping a 
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lawdy-houfe ; . for this is an offence as to the government of. 
the houfe, in which the wife hath a principal fhare ; and 
alfo fuch an offence as may generally be prefumed to be ma- 
naged by the intrigues of her fex. i Haw. 2. 

But if a perfon is indicted for frequenting a bawdy-houfe, 
it muft appear that he knew it to be fuch a houfe ; and it 
mud be exprefsly alleged that it is a bawdy-houfe, and not 
that it is fufpefted to be fo. Wood, b. 3. c. 3. 

It is faid, a woman cannot be indi&ed for being a baw4 
generally, for that the bare folicitation of chaftity is not in- 
dictable. 1 Haw. 196. 

BEACON is derived of the Saxon word becn y a fignal, 
and bechnan y to give notice or intelligence ; as we ufe the 
word beckon in a like lignification to this day. It was a fignal 
erected as a fea, mark for the ufe of mariners, or to give 
warning of the approach of an enemy. Before the reign of 
Edward the third, there were only ftacks of wood fet upon 
high places, which were fired when the coming of enemies 
was defcried ; but in his reign pitch-boxes were fet up inftead 
of thofe ftacks of wood. There was an ancient payment, 
and yet is in fome places called beaconage, for the mainte- 
nance of beacons and lighthoufes. In the borders between 
England and Scotland, attending at the beacons was a perfbnal 
fervice, to which the inhabitants in their turns were liable; 
who, on their defcrying the approach of the enemy, were 
immediately to fet fire to their combuftibles, whereby they 
could communicate intelligence in a few minutes to other 
beacons, and thofe to others again to a very great diftance- 

BEAD, or beade (Sax.), a prayer. So beadefman is one who 
fays prayers for his patron, or other. So beadroll was a lift 
of thofe who ufed to be prayed for in the church, and from 
thence transferred to fignify any long tedious lift, or con* 
fufed reckoning up of many things together, 

BEES are animals fera nature ; but when hived and re- 
claimed, a man may have a qualified property in them. It 
is the fefezing, hiving, or inclofing them, which gives the 
property. For though a fwarm lights upon my tree, I have 
no more property in them till I have hived them, than I have 
in the birds that make their nefts therein \ and therefore if 
another hives them, he {hall be their proprietor : but a 
fwarnij which fly from and out of my hive, are mine fo long 

H3 aa 



Digitized by Google 



102 



B E 



sis I czti keep them in fight, and have power to £urfue them j 
arid in thefe circumftances, no one elfe is intitied tp take 
them. — But it hath been alfo faid, that the only ownerfhip 
in bees is ratione foil ; and the charta de firejia y which allows 
every freeman to be intitled to the honey Found within his 
own woods, affords great countenance to this do&rine, that 
a qualified property may be had in bees, ifl confideratioh of 
the property of the foil whereon they are found. 2 Black, 

BEHAVIOUR. See Goon Behaviour. 

BENEFICE is generally taken for all ecclefiaftical pre- 
ferments and dignities ; but, in a more reflrained fenfe, it U 
applied only to rectories and vicarages. We have received 
the word from the old Romans, who being wont tp diftribute 
part of the lands they had conquered on the frontiers, of the 
empire to their foldiers, thofe who enjoyed fuch reward$ 
were called beneficiarii, and the lands themfelves benejicia. 
Hence, doubtleft, came the word benefice to be applied to 
church livings ; for befides that the ecclefiaftics held for life, 
like the foldiers, the riches of the church arofe from the 
beneficence of princes. And thefe benejicia were not given 
by the Romans merely as a recompence for what was paft^ 
but alfo as an encouragement for future fervice. 

BENEFIT OF CLERGY. See Clergy. 

BENERETH, an ancient fervice whjch the tenant ren~ 
dered to his lorcj with his plough and cart. Co, Lit. 86. 

BENEVOLENCE was an aid given by the fubjeas to 
the king, as a voluntary gratuity 5 but, in truth and reality, 
it was an extortion and impofition : and therefore this hath 
been carefully guarded and provided againft by feveral fta- 
tutes. By 25 Ed. 1. c. 5, 6. it is enacted, that the king 
fhall not take any aids or talks, but by the common aflent of 
the realm. And what that common aflent is, is more full£ 
explained by 34 Ed. 1. fi. 4. c. 1. which enacts, that no 
talliage or aid {hall fee taken without the aflent of the arch- 
bifhops, bifliops, earls, barons, knights, burgefles, and other 
freemen pf the land. And again, by 14 Ed. 3.^?.. 2. c. 1. 
hone (hall be charged to make any aid, but by the common 
stfFent of the great men and commons in parliament. And 
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as this fundalnental law was fhamefully evaded under many 
fucceeding princes, by compuhive loans and beneVolences^ 
extorted without a real and voluntary confent 5 it was made 
an article in the petition of right, 3 Charles, that no man; 
fliall be compelled to yield any gift, loan, or benevolence, 
tax, or fuch like charge, without common oonfent by a£fc 
of parliament. And, laftly, by the declaration of rightej 
\W*Jl. 2. c. 2. it is infilled, that levying money for or to the 
ufe of the crown, by pretence of prerogative without grant 
of parliament, or for longer time, or in other manner than 
the fame is or fliall be granted, is illegal, 

BENT, or Star, is a rufh or fhrub growing on the north- 
weft coaft of the kingdom; and by the 15 G. 2. c. 33. feve- 
aral provifions are made for the prefervation thereof* 

BERCARIA, bercary, m Domefday Berquariutn, (Fr. Ber* 
gerie,) a {heep-fold, or otheT indofure for keeping of fheep. 
It is faid to be abbreviated from berbicaria, a flieep-heath, 
qr ground whereoti to feed fheep. So berbiage feems to have 
beeri a rent paid for the depafturing of flieep. And the 
whole perhaps from the Latin vervex, a wether ftieep. Hence 
have been framed berbicus y a ram ; berbica, aa ewe ; cara 
ttrbicina, mutton ; bercarius y a fliepherd. 2 Injl. 476. Cowel. 

BERRA, beria, berry, a plain open field or heath. Such 
cities and towns in England which end with that word, are 
built in plain and open places, and derive their names from 
thence. 

BERWICK was originally part of Scotland, and, as fuch, 
was for a time reduced by king Edward the firft into the 
pdtfeflion of the crown of England ; and, during fuch its 
fubje&ion, it received from that prince a charter, which 
(after its fubfequent ceflion by Edward Baliol to be for ever 
united to the Crown and realm of England ) was confirmed 
by king Edward the third, with fome additions ; particu- 
larly, that it fhould be governed by the laws and ufages which 
it enjoyed during the time of king Alexander, that is, before 
|ts reduction by Edward the firft. Its conftitution was af- 
terwards new modelled, and put upon an Englijh footing 
by a charter of king James the firft ; and all its liberties, 
franchifes, and Cuftoms were confirmed in parliament by 
: the fl;atute 2 jfa 9 .c. 28. Though therefore if hath fome 
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local peculiarities, derived from the ancient laws of Scot* 
land j yet it. is part of the realm of England, being reprc- 
ferited by burgefles in the houfe of commons, and bound 
by all a£ts of the Britilh parliament, whether fpecially named* 
or not. And by way of corroboration, it is ena&ed by 20 
G. 2. c. 42. that where England only is mentioned in any 
a£t of parliament, the fame Ihall be deemed to comprehend 
the dominion of Wales and town of Berwick upon Tweed* 

1 Black. 98. ; 

BES AYLE is a writ directed to the fheriff, in cafe of an 
abatement or diireifin, to fummon a jury to view the land in 
queftion, nnd to recognize whether the great grandfather 
( befayle ) of the demandant died feized of the premifes, and 
whether the demandant be his next heir. If the abatement 
was in the time of the grandfather, then the writ was a writ 
of ayle ( de avo ) ; if in the time of a nearer anceftor, then 
the remedy was by a writ of inert a"ance/Ior, 3 Black. 185, 

BID ALE, the bidding or inviting of friends to drink at 
the houfe of fome poor man, in order to raife a charitable 
contribution for his relief. 

BIDDING OF THE BEADS, from the Saxon biddan* 
to defire, and bede y a prayer, was anciently a charge or 
warning given by the parifh minifter to his, parifhioners at 
fome fpecial times to come to prayers, either for the fottj 
of fome friend departed, or upon fome other particular oc- 
cafion : and, at this day, the giving notice on the. Sunday 
before of an holiday to be cbferved in that week is called 
bidding the holiday. 

BIGAMY is commonly applied to perfons that have two 
hufbancls or two wives at one and the fame time; and 
herein it is confounded with polygamy : whereas bigamy, in 
its proper acceptation, fignines the having two hufbands or 
two wives fucceiftvely.. 

BILL OF EXCEPTIONS. If the counfel of either 
party, in the hearing and determining of a caufe, apprehend 
that the judge, either in his directions or decifions, mif- 
ftatcs the law, they may require him to feal a bill of excep- 
tions •, ftating the point wherein he is fuppofed to err.— r- 

2 Black. 372. 2 Injl. 426. 

Which 
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Which bill of exceptions is in the nature of an appeal i 
examinable, not in the court out of which the record iffued 
for the trial at nifi prius, but in the next immediate fupe- 
jior court, upon a writ of error, after judgment given in 
the court below. 3 Black. 372. . 

The exception fliould be infifted on at the trial, and the 
party fhall not refort back to it after a verdict againft him, 
when perhaps, if he ftood upon the exception, the oppofite 
party had other evidence, and needed not to have pat the 
caufe upon this point. The exception fliould be reduced to 
writing when taken and difallowed, like a fpecial verdicl:, or 
a demurrer to evidence ; not that it need be drawn up^n 
form, but the fubftance muft be reduced to writing whilft 
the thing is tranfa£Hng, becaufe it is to become a record. 
1 SalL 288, 

This bill of exceptions is given by the ftatute of 13 Ed. 1. 
c+ 31. which ftatute extends to civil cafes only, and not 
to criminal : otherwife there would be no trials of that na- 
ture ever difpatched in any reafonable time, if every frivolous 
exception which a prifoner would make fhould be drawn up 
into a bill of exceptions : befides, the court is always fo far 
pf counfel with the prifoner, as to fee that he hath right ; 
and if they find any thing doubtful, they of themfelves will 
take time to advife. Kelyng. 15. ; 

Alfo a bill of exceptions will not lie to fummary pro- 
ceedings before juftices of the peace 5 for it would introduce 
into them much delay and expence, which are the two' evils- 
meant to be avoided by the inftitution of fummary pro- 
ceedings, Bur. Settlem. Caf. 77. 

BILLS of EXCHANGE and PROMISSORY NOTES.. 

1 . Of hills of exchange and promiffory notes in general. 

2. Statutes concerning bills of exchange and promijfory notes* 

3. Indorfement thereof. 

4. Demand. 

5. Acceptance. 

6. Protejl on non-acceptance. 

7. Protejl on non-payment after acceptance. 

8. Remedy over againjl the drawer or indorfer. » 

9. Cafe of bills lojl or forged. 

I. Of Bills of JE(X change and Promiffory Notes in general. 

A Bill of Exchange is a fecurity, originally invent- 
ed among merchants in different countries, for the more 
11 % eafy 
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*afy remittance of money from the one to the other, which 
bfltn firice fpread itfelf into almoft all pecuniary tranfa&iori** 
^ Black. 466. 

It is an open letter of vequeft from one man to another* 
defiring him to pay a fum named therein, to a third perfon 
6n his account ; by which means, a man, at the mod dif- 
tant part of the world, may have money remitted to him 
from any trading country. Ibid. 

In common fpeech fuch a bill is called a draughty but £ 
hill of exchange is the more legal as well as mercantile expref- 
fion. Bid. 

The perfon however who writes the letter is called in law 
fhe drawer ; and he to whom it is written, the drawee ; and 
the third perfon, or negotiator, to whom it is payable, (whe- 
ther fpecially named, or the bearer generally,) is called the 
payee. Ibid. 

It is commonly drawn either payable at fight, or in fo 
many days, weeks, or months, or at one or two ufances : 
and the fpace bf one month from the date of the bill is 
called ufance, and two or three months double or treble 
kfancet 

Thefe bills are either foreign or inland; foreign^ when 
drawn by a merchant refiding abroad upon his correfpond- 
enb in England, or vice verfa ; and inland, when both the 
drawer and the drawee refide within the kingdom. 2 lllack. 
ibid. 

Formerly, foreign bills of exchange were much more re- 
garded in the eye of the law than inland ones, as being 
thought of more public concern in the advancement of trade 
and commerce. But now by two ftatutes, the one o 10 
W. c. 17. the other 3 isf 4 An. c. 9. (hereafter following) 
inland bills of exchange are put upon the fame footing as 
foreign ones 5 what was the law and cuftom of merchants 
with regard to the one, and taken notice of merely as fuch, 
being by thofe ftatutes exprefsly ena&ed with regard to the 
other. So that there is now in law no manner of difference 
between them. Ibid. 

Promissory Notes, or notes of hand* are a plain and 
direft engagement in writing, to pay a fum fpecified, at the 
time therein limited, to a perfon therein named, or fome- 
times to his order } or often to the bearer at large. Thefe 
alfo, by the ftatute of the 3 tsf 4 An. c. 9. are made aflign-. 
able and indorfible, in like manner as bills of exchange. But 
by 15 G. 3. c. 51. all prorniflbry notes negotiable being for 

: . 5 e - an y 
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film lefe thah los? fliall be void* And by i 7 & 3* r. 50, • 
*B fuch ttotfes f or 20s. ot above, afiil Uttdfcr jl. fhall be dlfB 
yoid, uttlefs they fpecify the names ahd places of abode of 
the p*rfoit$ to wliom made payable, and bear date at th£ 
time bf drawing, afid payable in twenty-one days after* and 
the Jifd^feftients thereon be made before the expiration <Jf 
f he faid term. 

^i. Statutes cancer ttittg Bills of Exchange and Protntjfory Notes. 

Bt the 9 to W'. c. 17. " Whereas great damages and 
other incohyenieiicies do frequently happen in the courfe 
♦ r of trade and commerce, by reafon of delays of payment 
ft and othet negledis on inland bills of exchange in this king- 
dbm, it is enacted, that every bill of exchange drawn in 
r * or dated at and from any trading city or town, or any 
Gthef place within this kingdbm, upon any perfon in Lon- 
*« don, of ahy other trading city, town, or place (in which 
u faid bill fhall be acknowledged and exprefled the faid 
Value to be received), and drawn payable at a certain nura- 
r< best of days, weeks, or months after date thereof, that 
from and aftfer-prefentation and acceptance of the faid bill 
tx (which acceptance fhall be by the under-writing the fame 
* c uiider the party's hand fo accepting), arid after the expi- 
ration of three days after the faid bill fhall become due, 
the party to whom the bill is made payable, his fervant, 
u agent, or afligns, may caufe the faid bill to be protefted by 
a notary public, and in default of fuch notary public, by 
any other fubftantial perfon of the city, town, or place, 
€ * in the prefence of two witnefTes, refufal or neglect being 
u firft made of due payment of the fame. S. 1. 

" Which proteft fhall be made and written under a fair 
u written copy of the bill, in the words or form following: 

€€ Krw<m all men, that I A. B. on the day of , at 

u the ufual place of abode of the faid , have demanded 

u payment of the bill of which the above is the copy, which 

u the faid — • did not pay ; wherefore I the faid do 

" hereby protejl the faid bill* Dated at , this day 

« of— . S. 1. 

** Which proteft, fo made, fhall within fourteen days be 
c * fen):, or otherwife due notice given thereof, to the party 
<f from whom the faid bill was received ; who is, on pro- 
w during fuch proteft, to repay the bill, together with all in- 
u tereft and charges from the day the bill was protefted - f for 
u which proteft £hall be paid a fum not exceeding 6d. S. 2. 

" And 
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€€ And in default or neglect of fuch proteft made and fent, 
cc or due notice given, within the days before limited, the; 
u perfon fo failing or neglecting fhall be liable to all cofts, da- 
€C mages, and intereft, which mail accrue thereby. S. 2" 

AncLby the 3 & 4 An. c. 9. " Whereas, by there being 
fC no provifion made in the foregoing acT: for protefting fuch 
*« bills in cafe the party on whom they are drawn refufe to 
£f accept the fame, by underwriting the fame under his hand, 
<f all merchants and others refufe to underwrite fuch bilk 
(( or make any other than a promhTory acceptance, whereby 
u the good intent of the faid a£t is wholly evaded ; it is 
" therefore enafted, that in cafe, upon prefenting any fuch 
€C bill of exchange, the party on whom -the fame fliall be 
€C drawn fhall refufe to accept the fame by underwriting it a$ 
€i aforefaid, the party to whom it is made payable, his fer- 
" vant, agent, or affigns, may caufe the bill to be protefted 
€C for non* acceptance, as in cafe of foreign bills "of exchange: 
* f for which proteft (hall be paid 2 s. and no more. S. 4. 

" Provided, that no acceptance of any fuch inland bill 
€€ of exchange fhall be fufficient to charge any perfon, unlefs 
u t^e fame be underwritten or indorfed ; nor fhall the 
€t drawer be liable to any cofts, damages, or intereft, unlefs 
u fuch proteft be made for non-acceptance thereof, and 
<c within fourteen days after be fent, or ptherwife notice 
" thereof be given, to the party from whom fuch bill was 
u received, or left in writing at his ufual place of abode ; 
ff And if fuch bill be accepted, and not paid before the ex- 
if piration of three days after the fame fhall become due ; 
4C then no drawer of fuch bill fhall be liable to any cofts, da- 
iC mages, or intereft, unlefs a proteft be made and fent, pf 
u notice given thereof as aforefaid. S. 5, 

<f Provided, that no proteft fhall be neceflary for nonr 
€< payment of any inland bill of exchange, unlefs the value 
« c be acknowledged in the bill to be received, arfd unlefs 
" fuch bill be drawn for twenty pounds or upwards. S. f5. 

" And if any perfon accept any fuch bill of exchange in 
cc fatisfa£Hoii of any former debt or money due unto him, 
" it fhall be deemed a full payment, if the perfon accepting 
" do not take his due courfe to oStain payment, by endea- 
€C vouring to get the fame accepted and paid, and make hj^ 
€t proteft either for non-acceptance or non-payment. 5. 7, 

" Provided, that nothing herein fhall extend to difcharge 
" any remedy that any perfon may have againft the drawer^ 
a acceptor, or .indorfor. S. 8." 
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And by the fame aft of 3 & 4 An. c.9. " Promissory Notes 
w may he affigned or indorfed, and a£tion maintained there- 
on, iri every refpe£fc, as on inland bills of exchange. S. 1 
Note — By federal afts of parliament, ftamp duties are im- 
pofed upon bills of exchange and promiflbry notes, and upon 
prvtejis and other notarial acls ; for which and the exemptions, 
fee Burn's Jujlice, title Stamps* 

3. Indorfement thereof* 

The perfon to whom either a bill of exchange or pro* 
miflbry note is made payable, hath clearly a property vefted in 
him (not indeed in pofleflion, but in aftion), by the exprejs 
contraft of the drawer in the cafe of a promiflbry note, and 
by his implied contraft in the cafe of a bill of exchange, 
namely, that provided the perfon on whom the bill is drawn 
do not pay it, the drawer will : for which reafon it is ufual, 
in bills of exchange, to exprefs that the value thereof hath 
been received by the drawer ; in order to {hew the confede- 
ration, upon which the implied contrafl: of repayment arifes.' 
And this property, fo vefted, may be transferred and afligned 
from the payee to any other man ; contrary to the general 
rule of the common law, that no chofe in afiion is aflignable: 
which affignment is the life of paper credit. 2 Black. 468. 

The payee therefore, or perfon to whom or to whofe order 
fuqh bill of exchange or promiflbry note is payable, may, bv 
indorfement or writing his name in dorfo, or on the back of 
it, affign oyer his whole property to the bearer, or elfe to 
another perfon by name, either of whom is then called the 
indorfee ; and he may affign the fame -to another, and fo 
on i? 1 infinitum. And a promiflbry note, payable to one or 
bearer, is negotiable without any indorfement, and payment 
thereof may be demanded by any bearer of it. Ibid. 

4. Demand* 

The perfon to whom the bill is made payable, or to whom 
it is indorfed, (whether it be a general or particular indorfe- 
ment,) is to go to the perfon on whom it is drawn, and offer 
his bill for acceptance. 2 Black, ibid. 

For if, after the bill is payable, he makes no demand, fo 
that he might have been paid if he had been diligent enough ; * 
then, if the party on whom the bill is drawn fhall fail, it 
is at the peril of him who keeps the bil). Mod. Caf. 147. 

5. Accept- 
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5. Acceptance. 

The acceptance) fo as to charge the drawer with coftty 
ttuft be in writing, under, or on the back, of the bill, as is 
required by the aforefaid ftatutes* 

But a parol acceptance is fufficient to charge the acceptor 
for the principal fum, as it was before at common law. And 
there is a provifo in the a&, that the fame fliall not extend 
to difcharge any (other) remedy, that any perfon might have 
againft the acceptor. Str. iooo. 

Therefore after the drawee hath accepted the bill, either 
verbally or in writing, he thereby renders himfelf liable to 
pay it : for it is now a contraft on his fide, grounded on anj 
acknowledgment that the drawer hath effe&s in his hands, 
or at leaft credit fufficient to warrant the payment. 2 Black* 
ibid. 

6. Protejl on Non-Acceptance. 

If the drawee jrefufes to accept the bill, ^nd it be of t&d 
value of 20 L or upwards, and exprefied to be for value re- 
ceived, according to the ftatute aforefaid, the payee or inf 
dorfee may proteft it for non-acceptance 5 which proteft 
mult be made in writing, under a copy of fuch bill, by fome 
notary public, as aforefaid \ or, if no fuch notary be refident 
in the place, then by any other fubftantial inhabitant, in tke 
prefence of two witnefles ; and notice of fuch proteft muft f 
within fourteen days after, be given to the drawer. 2 Black* 
if>id. 

And the drawer, on producing fuch proteft, U bound txf 
make good to the payee or indorfee, not only the amount of 
tlie faid bill (which he is bound to do, within a reasonable 
time after non-payment, without any proteft, by the rules 
of the common law) ; but alfo intereft and all charges, to 
be computed from the time of making fuch proteft : But if 
no proteft be made or notified to the drawer, and any da* 
mage accrues by fuch negleft, it fliall fall on the holder of 
the bill.. Ibid. 

j. Protejl for Non-Payment after Acceptance. 

If the .bill be accepted by the perfon on whom it is drawn, 
and after acceptance he fails or refufes to pay it within three 
days after it becomes due (which three days are called days of 
grace), the payee or indorfee is then to get it prptefted for 

non- 
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•non-payment, in the fame manner, and by the fame per- 
f fons, who are to proteft it in cafe of non-acceptance : and 

fttch proteft muft alfo be notified, within fourteen days after, 

to the drawer. And the drawer, on producing fuch proteft, 

ig bowid to make good the fame, in like manner as when the 
: biU is protected for non-acceptance. 2 Black, ibid. 

And in the faid days of grace, no allowance is made for 

Sundays and holidays. 1 Salk. 128. 

If the perfon, upon whom a bill is drawn, abfconds fee- 
* " fore the day of payment, he to whom it is payable may pro- 
» teft it, in order to have better fecurity for the payment, 
nsand to give notice to the drawer of the abfconding: and 

^rfter the time of payment is incurred, then it ought to be 
* pfotefted for non-payment, the fame day of payment ot 

after it. But no proteft for non-payment can. be before the 

day that it is payable, L. Raym. 743. 

8. Remedy over again/l the Drawer or Indorfor. 

If the bill be an indorfed bill, and the indorfee canno^ 
get the perfon upon whom it is drawn to difcharge it ; he 
may call upon either the drawer or indorfor, or if the bill 
hath been negotiated through many hands, upon any pf the 
indorfors : for each indorfor is a warrantor for the payment 
of the bill, which is frequently taken in payment as much 
%: (or more) upon the credit of the indorfor, as of the drawer. 
And if fuch indorfor, fo called upon, has the names of one 
or more indorfors prior to his own, to each of whom he is 
properly an indorfee ; he alfo is at liberty to call upon any 
of them to make him fatisfa&ion ; and fo upwards. But 
the firft indorfor hath nobody to refort to, but the drawer 
only. 2 Black, ibid. 

And what hath been faid of bills of exchange, is appli- 
cable alfo to promifTory notes that are indorfed over, and 
negotiated from one hand to another : only that, in this 
cafe, as there is no drawee, there can be no proteft for non- 
acceptance ; or, rather, the law cbnfiders a promiflbry note 
in the light of a bill drawn by a man upon himfelf, and ac- 
cepted at the time of drawing. And, in cafe of non-pay* 
ment by the drawer, the feveral indorfees of a promiSory 
note have the fame remedy, as upon bills of exchange, agaimx 
the prior indorfor^. Ibid. 

To intitle an indorfee of an inland bill of exchange to bnngj 
an a&ion againft the indorfor , on failure of payment by the 
perfon upon whom the bill is drawn ; it id not neceflary to 

make 
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make any demand of, or inquiry after, the firft drawer. ArtA 
the cafe is exactly the fame upon promtffbry notes, when the 
refemblance between them is rightly underftood. While a 
promiflbry note continues in its original fhape of a promife 
from one man to pay to another, it bears no fimiliuufc to 
a bill of exchange. When it is indorfed, the refemblance 
begins. For then, it is an order by the indorfor , upon the 
maker of the note, (his debtor, by the note,) to pay to the 
.indorfee. The indorfor is the drawer; the maker of the 
note is the acceptor ; and the indorfee is the perfon to whom 
it is made payable. The indorfor only undertakes, in cafe 
the maker of the note doth not pay. The indorfee is bound 
to apply to the maker of the note. He takes it upon that 
condition, and therefore muft, in all cafes, know who he isl- 
and where he lives \ and, if after the note becomes payable, 
he is guilty of a neglect, and the maker becomes infolventy 
he lofes the money, and cannot cpme upon the indorfor.— 
Bur. Matisfi6*]6. 

Therefore, before the indorfee of a promiflbry note briftgs 
an a£Hon againft the indorfor, he muft (hew a demand or 
due diligence to get the money from the maker of the note \ 
juft as the perfon, to whom a bill of exchr.nge is made 
payable, muft fli£w a demand or due diligence to get the 
money from the acceptor , before he brings an action againft 
the drawer; that is, in both cafes, application mufi be made to 
the perfon from whom the money is fuppofed to be due. Ibid* 

And therefore, in all cafes, in actions upon inland bills 
of exchange, by an indorfee againft an indorfor, the plain- 
tiff muft prove a demand of, or due diligence to get the 
money from the drawee or acceptor, but need not prove any 
demand on the drawer : And in actions upon promiflbry 
notes, by an indorfee againft the indorfor, the plaintiff muft 
prove a demand of, or due diligence to get the money from 
the maker of the note. Bur. Mansf. 678. 

When a bill of exchange is indoried by the perfon to whom 
it was made payable, as between the indorfor and indorfee, it 
is a new bill of exchange, and the indorfor ftands in the 
place of the drawer. The indorfee doth not truft to the 
credit of the original drawer, he perhaps may not' know 
whether fuch a perfon exifts, or where he lives, or whether 
his name may have been forged. The indorfor is his drawer, 
and the perfon in whom he trufted if the drawee fhould riot 
pay the money. And there is no difference, in this refpecT:* 
between foreign and inland bills of exchange. Id. 674. 

. 9. Cafe 
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9. Cafe of Bills lojl or forged* 

In the aforefaid aft of 9 Js* 10 W. c. 17. there is a pro- 
vifo, that if any inland bill of exchange fhall be lojl or mif- 
carrie3, within the time limited for payment thereof, the 
drawer fhall be obliged to give another bill of the fame te- 
nor : the perfon to whom it fhall have been delivered, giv- 
ing fecurity (if demanded) to the drawer, to indemnify him 
againft all perfons whatfoever, in cafe the faid bill fo alleged 
to be loft or mifcarried fhall be found again. 

If a bank bill be loft, an aftion of trover may be brought 
againft the finder, becaufe he hath no title ; though pay- 
ment to him would indemnify the bank : but if the finder 
transfers it over for a valuable confideration, an aftion fhall 
not be brought againft him to whom it is transferred, by 
reafon of the courfe of trade, which creates a property in 
the affignee or bearer. 1 Salk. 126. 

If the mail be robbed of a bank note, and afterwards the 
note is received in payment ; the true owner is not intitled 
to recover it, againft the perfon who came lawfully by it, 
for a valuable confideration, or in the common courfe of 
trade. Burr. Mansf 452. 

If a bill is accepted by the perfon upon whom it is drawn, 
and the money paid by him to an indorfee, and the bill af- 
terwards appears to have been forged ; the indorfee fhall not 
pay back the money to the acceptor : for he fhould have in- 
quired and fatisfied himfelf whether the bill was genuine or 
not ; or fuppofing no negle'cl; to be in him, yet there is no 
Teafon to throw off the lofs from one innocent man upon an- 
other innocent man. Burr. Mansf 1357* 

BILL OF SALE is a folemn contract under feal, where^ 
by a man pafTes the right or intereft that he hath in goods 
and chattels. For if a man promifes to give any chattels 
without valuable confideration, or without delivering pof- 
feflion, this doth not alter the property, becaufe it is nudum 
paBum> whereon arifes no action. But if a man fells goods, 
by deed under feal duly executed, this alters the property 
between the parties, though there be no confideration, or 
no delivering* of pofleflion, becaufe a man is eftopped to de- 
ny his own deed, or affirm any thing contrary to the mani? 
felt folemnity of contracting. — But by ftatute^ Eliz* c. 5* 
ajl conveyances of lands, goods, and chattels, to avoid the 

Vol. I, I 4ebt 
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debt or duty of another, (hall, as againft the party whofe 
debt or duty is fo endeavoured to be avoided, be utterly 
void; except grants made bona fide, and on good (which ifr 
conftrued a valuable J confideration. 

If a man makes a bill of fale of all his goods, in confider- 
ation of blood and natural affeclion to his fon, or one of his 
relations, it is a void conveyance in refpeft of creditors ; for 
the confideration of blood and natural affection, which arc 
made the motives to this gift, are efteemed in their nature 
inferior to valuable confiderations, which are neceffarily re- 
quired in fuch fales. 

If a man, being indebted to two perfons, makes a fecret 
conveyance to one of them of all his goods and chattels, in 
fatisfa&ion of his debt; but notwithftanding continues in 
pofleflion of them, and fells fome of them, and fets his 
mark (as of flieep) on others of them, this is fraudulent, 
*nd fhall not prevent the other creditor of his execution for 
his juft debt. For though fuch fale hath one of the quali- 
fications required for a good conveyance, being made to a 
creditor for a real debt, and confequently on a valuable con- 
fideration, yet it wants another eflential confideration, for 
the owner's continuing in pofleflion is a fixed and undoubted 
character of a fraudulent conveyance, becaufi the pofleflion 
is the only indicium of the property of a chattel, and there- 
fore this fale was not made bona fide. 

And as the owner's continuing in pofleflion is an uh-» 
doubted badge of a fraudulent conveyance, fo there are 
other marks and characters of fraud ; as, a general convey- 
ance of them all without any exception : for it is hardly to 
be prefumed, that a man will ftrip himfelf intirely of all his 
pcrfonal property, not excepting his bedding and wearing ap- 
parel, unlefs there was fome fecret agreement for a private 
occupancy of all or fome part of the goods fcr his fupport : 
as alfo a fecret manner of tranfa£Hng fuch bill of fale, and 
unufual claufes in it, as that it is made honeftly, truly, and 
bona fide, are marks of fraud and collufion ; for fuch an art- 
ful and forced drefs and appearance give a fufpicion and jea- 
loufy of fome defett varnifhed over with it. 3 Co. 8o- 

BIRTHS. By the 23 G. 3. r. 67. a ftamp-duty is im- 
pofed upon the regiflering of every birth or chriftening* 
And by the 2$ G. 3* c, 75. the fame fhall extend to all Pro- 
tectant Piflenters, 

BIS AN- 
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1UJ5ANTIUM, befant, a coin firft coined by the weftern 
emperors at Bizantium or Conftantinople. It was of two forts, 
gold and filver ; both of which were current in England. 

BISHOP, from the Saxon bifcop (epifcopus), fignifies an 
overfeer or fuperintendant ; the bifliop being fo called, from 
that watchfulnefs, care, charge, and faithfulnefs, which by 
his place and dignity he hath and oweth to the church. 

Bifhops in this kingdom at firft were ele&ive by the 
clergy and people; but thefe popular elections being found 
to be inconvenient, they were afterwards appointed by the 
king, by delivery of a ring and paftoral ftaff, the ring as a 
token that the bifliop was wedded to the church, and the 
paftoral ftaff as fignifying that he was now become a fhepherd 
of Chri/Ps flock. 

But the pope, who in procefs of time got himfelf advanced 
to be* head of the church, difliked that the bifhops mould 
have any dependence upon princes, and therefore brought it 
about, that the canons in cathedral churches mould have 
the ele&ion of their bifhops ; which ele&ions were ufually 
confirmed at Rome. 

Afterwards, in the reign of king Hen. 8. they were made 
elective by the deans and chapters (without die pope) by 
the king's nomination. Which having in effe& only the ap- 
pearance of an eledHon, in the reign of king Ed. 6. they 
were made donative by the king's letters patent without elec- 
tion : but afterwards, in the reign of queen Mary, this was 
again altered, and reduced to the ftandard of king Hen. 8. 
by election of the dean and chapter; which method, ftill 
continues. In order whereunto, when a bifliop dies or is 
tranflated, the dean and chapter certify the king thereof in 
chancery ; upon which the king iflues a licence to them to 
proceed to an eleftion; which licence is called a conge (Tejlire 9 
which in French fignifies leave to elecl. And with the licence 
he fends a letter mfffive, containing the name of the perfon 
whom they fhall eleft ; which if they fhall refufc to do, 
they incur the penalty of a praemunire. 

BISSEXTILE, leap year, fo called becaufe the ftxth day 
before the calends of March ( viz, Feb. 24.) is twice rec- 
koned ; fo that the biflextile year hath one dav more than 
the others, and happens every fourth year. This intercala- 
tion of a day was firft contrived by Julius Cafar, to make 
the year agree better with the courfe of the. fun, 

1 2 BLACK 
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BLACK ACT is an a& of parliament made in the 9 G. 2« 
occafioned by the outrages committed by perfons with their 
faces blacked or otherwife difguifed, who appeared in Ep~ 
ping foreft near Waltham in Ejfcx, and deftroyed the deer 
there, and committed divers other enormities ; by which it 
is enacted, that if any perfons armed with fwords, fire arms, 
or other offenfive weapons, and having their faces blacked 
pr otherwife difguifed, (hall appear in any foreft, chafe, 
park, paddock, or ground incloled where deer have been 
ufually kept; or in any warren or place where hares or 
conies have been ufually kept, or in any high road, open 
heath, common, or down; or fhall hunt, wound, or kill 
any red or fallow deer ; or rob any warren or place where 
hares or conies are ufually kept ; or (hall Ileal any fifti out 
of any river or pond ; they mail be guilty of felony with*» 
out benefit of clergy. 

BLACK GAME. See Moor Game. 

BLACK LEAD: Forcibly entering into any mine or wad 
hole of black cawke or black lead, or ftealing any ore from 
thence, is by ftatute 25 G. 2. c. 10. made felony and tranf- 
portation, 

BLACKMAIL. Maile, in French, is a fmall piece of 
money, and in 9 Hen. 5. filver halfpence here were termed 
tnailes. In a large acceptation, the word maile fignifies a 
rent in general, paid either in money, corn, cattle, or other 
goods, as geefe maile, cow maile, and the like ; and in 
• Scotland, maile is dill the common word for rent. White 
maile, white rents, vulgarly called quit rents, were rents 
paid in filver, and thereby diftinguifhed from work day 
rents, cummin rents, corn rents, and the like. Blackmaile, 
or black rents, feem properly to have been rents paid in cat- 
tle, otherwife called neat-geld ; but more largely taken, it 
'fignifies all rents not paid in filver, by way of diftin&ion 
from the redditus albi, blanck farms or white rents. — Ex- 
torting blackmaile in the northern counties, under pretence 
of protection againft robbers and fpoil takers, is by the 
'43 Eliz. c. 13. made felony without benefit of clergy. 

BLANCK FARM was anciently a rent paid in filver, 
otherwife called white rent ; in contradiftin&ion from rent 
paid ir^ cattle, corn, or the like. 2 Injl. 19. 
* * ' BLANK 
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BLANK BAR is the fame with what is called a Common 
har, and is the name of a plea in bar, which in an aftion of 
trefpafs is put in to oblige the plaintiff to affign the certain 
place where the trefpafs was committed* Cro. Ja. 594. 
► 

BLASPHEMY. See Prophaneness. 

BLOOD CORRUPTED. See Corruption ot Blood. 

BLOOD WITE, an amercement for bloodfhed : a grant 
from bloodwite in ancient charters is an exemption front 
amercements of that kind. 

BLOODY HAND, is one of the four kinds of circum* 
ilances by which an offender is fuppofed to have killed deer 
in the king's foreft. And it is where a trefpaffer is appre- 
hended in the foreft, with his hands or other parts bloody, 
though he be not found chafing or hunting the deer. Man*w* 

BOIS, Fr. wood 5 Subbois, underwood* 

BONA FIDE, is that which i$ done with good faith % 
honeftly, without any fraud or deceit. 

BONA NOTABILIA. Where a perfon dies, having at 
the time of his death goods in any other diocefe, befides 
his goods in the diocefe where he dieth, amounting to 
the talui of 5 U in the whole, he is faid to have bona nota* 
Mia / in which cafe, proof of his will, or granting admi- 
Siiftration, belongs to. the archbifhop of the province* 
1 Roll's Air. 90S. 

But where by compofition or cuftom in any county, bona 
notabilia are rated at a greater fum, the fame is to continue 
unaltered : as in the diocefe of London it is 10/. by compo* 
fition. 4 J/*/?. 3 3 5. 

If a perfon happens to die, in another diocefe than that 
wherein he lives, on a journey; what he has about him 
fliall not be bona notabilia* Snvin. 438. 

Debts owing to the deceafed are Bona notabilia, as well a$ 
goods in pofTeffion ; and they fhall be bona notabilia in that 
diocefe where the bonds or other fpecial ties are, and not 
where the debtor inhabits. But bills of exchange, or other 
debts by fimple contra£t, fhall be bona notabilia in that place 
where the debtor is. 1 Roll's Abr. 909, 
■ ' I 3 Where 
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Where a man dies poflefled of bom notabilia % fcoth in 
the province of Canterbury^ and in the provihee of Tork % 
the will muft be proved either before both metropolitans, 4 if 
within each of their jurifdiftions there be bona notabiljp in 
divers diocefes 5 or elfe, if there be not fo in any of the 
places, then before the particular bifliops in thofe feveral 
diocefes where the goods are. Wentw. 46. 

1. A BOND, or obligation, is a deed whereby one doth 
bind himfelf, his heirs, executors, and adminiftrators, to' 
pay a certain fum of money, or do fome other aft ; and 
there is generally a condition added, that if he doth perform 
fuch aft, the obligation fliall be void, or elfe remain in full 
force ; as performance of covenants, (landing to an awards 
payment of rent, or re-payment of a principal fum of mo- 
ney, with intereft, which principal fum is ufually half of 
the penal fum fpecified in the bond. 2 Black. 340. 

He that enters into the obligation or bond is the obligor, he 
to whom it is made is the obligee. 

2. If the condition of a bond be impoflible at the time 
of making it, or be to do a thing contrary to fome rule of 
law that is merely pofitive, or be uncertain, or unintelligible* 
the condition alone is void, and the bond {hall {land fingle 
and unconditional > for it is the folly of the obligor to enter 
into fuch an obligation, from which he can never be re- 
leafed. 2 Black. 340. 

3. If it be to do a thing that is malum in fe 9 as |o invade 
a man's private property, the obligation itfelf is void ; fo* 
the whole is an unlawful contraft, and the obligee {ball take 
no advantage from fuch a tranfaftion. Ibid. 

So a bond to a woman, as the price of her proftitution, 
is void ; and ihe (hall recover nothing. Burn. Mansf. 
1568. 

4. If the condition, in its own nature, is impoflible, as 
if a man is bound in an obligation, with condition that if the 
obligor do go from London to Rome in three hours, that then 
the obligation fhall be void ; this condition is void and im- 
poflible, but the obligation ftandeth good. 1 Inft* 206. 

5. But if the condition be poffible at the time of making 
it, and afterward becomes impofRble by the aft of God, 
the aft of law, or the aft of the obligee himfelf j there the 
penalty of the obligation is faved : for no prudence or fore- 
iight of the obligor could guard againft fuch a contingency. 
As if a man be bound with condition that he {hall appear 
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the next terra in fuch a court, and before the day the obligor 
dieth, the obligation is faved. 1 Inft. 206, 

6. But it is commonly holden, that if the condition of a 
bond be againft law, the bond itfelf is void. But herein 
the law diftinguilheth between a condition againft law for 
the doing of any acl: that is malum in fe y and a condition 
againft law that concerns not any thing that is malum in fe / 
but therefore is againft law becaufe it is either repugnant to 
the tenor or againft fome maxim or rule of the law 5 and 
therefore in this cafe the condition is void, but the bond is 
abfolute. 1 Inft. 206. 

So if a man be bound, with a condition to make a deed 
of feoffment to his wife \ the condition is void, becaufe it is 
againft a maxim in law : but the bond is good. 1 Inft. 206. 

7. .A voluntary bond, without confideration, if there be 
no fraud in obtaining it, is obligatory, and fliall operate as a 
gift; but it fhall not be paid in a courfe of adminiftration, 
fo as to take place of real debts, even by fimple contract : yet 
it (hall be paid before legacies. 1 Cha. Ca. 157. 1 Atk. 294, 

8. If a bond has no date, or a falfe date, if it be fealed 
and delivered it is good 5 and (hall bear date from the time 
ef the delivery. 5 Mod. 282. 

A bond dated on the fame day on which a releafe is made 
of all things until the day of the date, is not thereby difcharged': 
but otherwife it is, if until the date. 2 Roll's Rep. 255. 

If the condition for payment of money be made impof- 
fible, as to make payment on the 30th of February ; it mall 
be paid prefently. Wood, b. 2. c. 3. 

9. If the words in a bond, at the end of the condition, 
then this obligation to be void y are omitted, the condition will 
be void, but not the obligation : but if the words or elfe Jhall 
Jland in force be left out, it has no effect to hurt either the 
condition or obligation. 

10. If a man bind himfelf, his executors or adminiftra- 
tors are bound though they be not named ; but fo it is not of 
the heir. 1 Injl, 209. 

For an heir is not bound, unlefs he be named exprefsly in 
the bond. Dyer y 14. 271. 

If a man binds (as is ufual) himfelf, his heirs, executors, 
and adminiftrators, after the death of the obligor, the ob- 
ligation defcends upon hi6 heir, who (on defect of perfonal 
affets) is bound to difcharge it, provided lie hath real aflets 
by defcent as a recompence. 2 Black. 340. 
• In equity iri^eed, in favour of the heir at law, the perfon- 
al eftate is often directed to be applied firft in difcharge of 
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the bond ; but at law there is no fuch diftinftion, but the 
creditor may proceed againft the heir if he pleafes, and he 
hath no remedy in a court of law. 2 Atk. 426". 

11. If the condition is not performed, the bond becomes 
forfeited or abfolute at law ; but in fuch cafes the courts of 
equity have relieved: and by the 4 An. c. 16. /. 13. in an 
action at law, on the defendant's bringing into court the 
principal, intereft, and cofts, he mail be discharged. 

1 2* Where a bond is conditioned for payment of money, 
and no time is limited, in this cafe the money is to be paid 
prefently, that is, in convenient time. 1 Inft. 208. 

And yet there is » diverfity between the condition of a 
bond, which concerns the doing of a tranfitory aft without 
limitation of any time, as payment of money, delivery of 
writings, or the like, for there the condition is to be per- 
formed prefently, that is, in convenient time 5 and when by 
the condition of the obligation the act that is to be done to 
the obligee is of its own nature local, for there the obligor 
(no time being limited) hath time during his life to perform 
it, as to make a feoffment, or the like, if the obligee doth 
not haften the fame by requeft. 1 Inft. 208. 

In cafe where the condition pf the obligation is local, 
there is alfo a diverfity, when the concurrence of the obli- 
gor and the obligee is requifite (as in the faid cafe of a feoff- 
ment), and when the obligor may perform it in the abfence 
of the obligee, as to acknowledge fatisfa&ion in the court of 
king's bench, although the acknowledgment of fatisfa&ion 
is local, yet becaufe he may do it in the abfence of the obli- 
gee, he mull do it in convenient time, and hath not time 
during his life. Id. 

But where the concurrence of both parties is requifite, 
and no place is mentioned for performance of the condition, 
the obligor is bound to find out the perfon of the obligee, if 
he be in England, and tender the moneys otherwife the 
bond will be forfeited : but when a place is appointed, he 
need feek no further. 1 Inft. 210. 

13. If feveral days are mentioned for payment of money 
upon a bond, the obligation is not forfeited, nor can be 
fued, until all the days are paft. 1 Injl. 292. 

14. In a bond where feveral are bound feverally, the obli- 
gee is not at his election to fue all the obligors together, or 
all of them apart, and have feveral judgments and execu- 
tions ; but he fhall have fatisfa&ion only once 5 for if it 
be of one only, that lhall difcharge the reft. . Dyer, 19. 
310. 

But 
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But he (hall not fue feveral of them jointly, omitting the 
reft. As if three bind themfelves jointly and feverally, any 
one of them may be fued alone j but two of them cannot 
be fued, but either all or one. i Roll's Abr. 148. 

A releafe to one obligor is a releafe to all, both in law and 
equity. 1 Atk. 294. 

15. Jf a bond of 100/. be made with condition for the 
payment of 50/. at a day, and at the day the obligor tender 
the money, and the obligee refufes the fame ; yet in an ac- 
tion of debt upon the obligation, if the defendant plead the 
tender and refufal, he muft alfo plead that he is yet ready to 
pay the money, and tender the fame in court. 1 Injl. 207. 

16. After alignment of a bond, the money in equity is 
the affignee's ^ and payment to the obligor, after notice of 
the affignment, is not good. 2 Vern. 540. 

17. It is faid, that if a bond be of 20 years Handing, and 
no demand be proved thereon, or good caufe of fo long for- 
bearance ftiewed to the court, it {hall be intended paid* 
2 Atk. 144. 

But in the cafe of K. v. Stephens, M. 31 G. 2. Lord 
Mansfield faid, that there is no dire£t and exprefs limitation 
of time when a bond {hall be fuppofed to have been fatif- 
fied : the general time indeed is commonly taken to be about 
20 years, but he had known lord Raymond leave it to a jury 
upon 1 8 years. Burrow. Mansf. 434. 

The indorfement of intereft being paid within 20 years, 
may be given in evidence, though under the hand of the 
obligee, the obligee being dead, and no circumftances ap- 
pearing that the indorfement was fraudulently made to take 
away the prefumption from length of time. Sir. 826. 

BOOK-LAND was fo called becaufe it was held by deed 
or writing under certain rents and fervices, and in effe£t difi 
fered in nothing from free focage land : and from hence have 
arifen all. the freehold tenants which hold of particular ma- 
nors, and owe fuit and fervice to the fame. It was fo de- 
nominated in contradiftin&ion to folk-land, which was held 
by no aflurance in writing, but diftributed among the com- 
mon folk or people at the pleafure of the lord, and refumcd 
at his difcretion j and was no other than villenage. 2 
JMack. 90. 

BOOKS. No perfon {hall import for fale, or fliall fell 
or e^pofe to fale, any book firft printed in this kingdom, and 
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reprinted elfewhere ; oft pain of forfeiting the fame, and alfo 
5 /. and double the value of every fuch book. 12 G. 2. c. 36, 

In the cafe of Millar and Taylor, in tht king's bench, E. 
9 G. 3. it was determined, that an cxclufive copyright in 
authors fubfifted by the common law. But afterwards, in 
the cafe of Donald/on and Bechet^ before the houfe of lords, 
22d February 1774, it was determined by the lords, that 
no copyright fubfifts in authors, after the expiration of the! 
feveral terms created by the ftatute 8 An. c. 19. which 
enacts, that the author of any book, and his afligns, (hall 
have the fole liberty of printing and re-printing the fame fotf 
fourteen years, to commence from the day of the firft publi- 
cation thereof, and no longer ; except that if the author be 
living at the expiration of the faid term, the fole copyright 
{hall return to him for other fourteen years : and if any 
other perfon {hall print or import, or {hall fell of expofe to 
fale any fuch book without the confent of the proprietor, he 
fhall forfeit the fame, and alfo one penny for every {heet 
thereof which {hall be found in his pofleflion. — But this fliall 
not expofe any perfon to the faid forfeitures, unlefs the title 
thereof before publication be entered in the regifter book of 
the Company of Stationers. 

And nine copies of each book, on the beft paper, {hall, 
before publication, be delivered to the warehoufe-keeper of 
the Company of Stationers, for the ufe of the Royal Libra- 
ry, the libraries of the two Univerfities in England, the four 
univerfities in Scotland, the library of Sion college, and of 
the farwJfY of advocates at Edinburgh ; on pain of forfeiting 
the value tnereof, and alfo 5 /. 

BORD-HALFPENNY, a fmall toll, by cuftom paid to 
the lord of the town for fetting up boards ■, tables, or booths, 
in a fair or market. 

BORGH-BRECHE, a breach of the peace within the 
borgh or pledge, for the prefervation of which peace the 
members of the decennary or frank pledge were fureties for 
each other. Upon breach of the peace, their bond or af* 
furance was forfeited : from which forfeiture feveral ancient 
charters granted, to particular perfons or bodies corporate, an 
immunity to be free from horgh-breche. 

BOROUGH (burg, Saxon) fignified originally a walled 
town or other fortified place, perhaps from the Greek word 
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irvpyo^ But now it is ufed to denote any town corporate 
wnich is not a city. 

BOROUGH ENGLISH fo named in contradiftinaion 
as it were to the Norman cuftoms, is a cuftom in divers an- 
cient boroughs, of the youngeft fon fucceeding to the bur- 
gage tenement on the (leath of his father. 2 Black. 83. 

BOROUGH-HOLDERS. See Borsholder. 

BORROWING, or hiring, are contra£ts, the fame in law 
Whereby the pofleflion and a tranfient property is trans- 
ferred for a- particular time or ufe, and to be returned as 
foon as the time is expired, or the ufe performed. If a 
thing lent for ufe, be ufed to any other end or purpofe than 
that for which it was borrowed, the party may bring his ac- 
tion for it, though it be no worfe : and if what is borrowed 
be loft, although not by any negligence of the borrower, as 
if he be robbed of it, or where the thing is impaired or de- 
ftroyed by his negleft, admitting it to be put to no more fer- 
vice than that for which borrowed, he muft make it good ; 
fo where I borrow a horfe and put him in an old rotten 
houfe likely to fall, and it does fall and kills him, I muft an- 
fwer for the horfe ; but if the goods borrowed perim by the 
a& of God in the right ufe of them as where I put the 
horfe in a ftrong houfe, and it fall and kill him, or he dies 
by difeafe, or by default of the owner, I mall not be 
chargeable. Co. Lit. 89. 2 $lack. 453. 

BORSHOLDER contains within it the meaning of tith- 
ing-man, borowhead, headborow, third-borow, and chief 
pledge ; and is made up of the Saxon borge, borrow, or bor- 
fioe, a pledge, and colder, the elder, chief, or head ; and 
tor/holder in one word is the chief or head of the fureties or 
pledges. For after the kingdom was divided into hundreds, 
and thofe hundreds again into tithings, confiding each of ten 
men with their families, each of whom was to be furety or 
pledge for the other, thofe ten men chofe one of their num- 
ber to fpeak and to do in the name of them all, he was 
therefore in fome places called the tithing-man, in other places, 
the borots elder (whom we now call borjholder), in other places 
the boirohead or headborrow, and in other places the chief 
pledge. Lamb. Conjl. 

BOSCAGE 
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BOSCAGE is that food which wood and treea yield to 
cattle, as of leaves and croppings ; and herein differs from 
pannage, which confifts of the fruit of fuch trees, as acorns, 
crabs, or maft. It feems alfo to have fignilied a duty paid 
for the privilege of dead or windfall wood in the foreft ; and 
z grant to be quit of bofcage is, to be difcharged from the 
payment of fuch duty. 

BOS ARIA, wood houfes, flieds (or fliades) for cattle. 

BOTE, Sax. fignifies a recompence, fatisfa&ion, or 
amends, or from baten y Dutch, profit or advantage. Hence 
came the old word manbote, denoting a compenfation for a man 
flain. There are alfo houje-bote, carUbote, hedge-bote, plough" 
bote, fignifying privileges of tenants in cutting wood for thofe 
ufes : and thefe the tenant or leflee may take from off the 
land let or demifed to him, without waiting for any leave, 
affignment, or appointment of the leflbr, unlefs he be re- 
{trained by fpecial covenant to the contrary. 2 Black. 35. 

BOTELESS, or bootlefs, without recompence, reward, or 
fatisfa&ion made, or ufelefs, unprofitable, or without fuc- 
cefs. 

BOTTOMRY is in the nature of a mortgage of a (hip % 
whqn the owner takes up money to enable him to carry 
on his voyage, and pledges the keel or bottom of the fliip 
as a fecurity for repayment. In which cafe it is underftood, 
that if the fliip be loft, the lender lofes alfo his whole money ; 
but if it returns in fafety, then he fliall receive back his 
principal, and alfo the premium or intereft agreed upon, 
however it may exceed the legal rate of intereft. And this 
is allowed to be a valid contradl in all trading nations, for 
the benefit of commerce, and by reafon of the extraordi- 
nary hazard run by the lender. And in this cafe the fliip and 
tackle, if brought home, are anfwerable (as well as the per- 
fon of the borrower) for the money lent. — But if the loan is 
not upon the veflel, but upon the goods and merchandize, 
which muft neceflarily be fold or exchanged in the courfe of 
the voyage \ then only the borrower, perfonally, is bound to 
anfwer the contraft ; who, therefore, in this cafe is faid to 
take up money at refpondentia (for which himfelf only is re*» 
fponfible). 2 Black. 458. 

BOVATA 



Digitized by Google 



B R E 125 

BOVATA TERRjE, an oxgang, being as much land 
as one. yoke of oxen can plough in a year. 

BOUCH;E OF COURT (from louche, a mouth) was a 
Certain allowance of provifion from the king, to his knights 
and fervants that attended him in any military expedition. 

BOWBE ARER, an under officer of the foreft, whofe of- 
fice it is to overfee and make inquiry of all trefpafles done 
either to the vert or venifon. 

BRACETUS, Fr. bracket, a hound, chiefly of the larger 
kind 5 as bracelet was of a fmaller kind, a beagle. So brace- 
narius was the huntfman or mafter of the hounds. 

BR ASIUM, malt. So braciator (from the Fr. brajfeur ) is 
a maltfter or malt-maker. But in fome of the ancient fta- 
tutes, braciator is taken for a brewer j and braciatrix was the 
woman who fold ale, againft whom, if flie offended againft 
the aflife of ale, the punifhment of the tumbrel was ordained 
/ by the ftatute 51 H. 3. c. 6. In fome manors the tenants 
were bound by . their tenure to dry the lord's malt at his kiln, 
on his finding them wood for that purpofe. 

BREACH fignifies where a perfon commits any breach of 
the condition of a bond, or of his covenant entered into ; in 
which cafe, upon an aft ion brought, the plaintiff muft af- 
fign the breach, otherwife he will have no caufe of aftion. 
1 Saund. 102. And when a breach is affigned, it muft not 
be general, but muft be particular*, as in an aft ion of cove- 
nant for not repairing of houfes, the breach ought to be af- 
figned particularly, what is the want of reparation. But on 
mutual promife, for one to do an aft, and in confideration 
thereof another to do fome aft, as to fell goods for fo much 
money, a general breach that the defendant hath not per- 
formed his part is w^ll affigned. 3 Lev. 319. 

In cafe of a bond for performance of an award, if the de- 
fendant pleads any matter by which he admits a non-perform- 
ance, and excufes it ; the plaintiff in his replication muft 
{hew the award, and affign the breach, that the court may 
fee an award was made, and judge whether it was good or 
not ; for if it fliould be of a void part thereof, it need not 
fee performed. 1 138, 
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Where a thing is to be done by a peribn or his tfffighs, Ac 
breach muft be alleged that it was done neither by the one 
nor the other. 5 Mod. 133. 

If feve*ral breaches are affigned, and the defendant demurs 
upon the whole declaration ; the plaintiff (hall have judg- 
ment for all that are well affigned, for they are as feveral ac- 
tions, Cro. J a. 557. 

In actions on bonds, or any penal fum for non-perform- 
ance of covenants, the plaintiff may affign as many breaches 
as he fhall think fit, and the jury may affefe damages for 
fuch of the breaches as the plaintiff upon the trial fhall prove 
to have been broken. 8 9 W. c. 11. 

BREDWITE, a fine or penalty impofed for defaults in 
the afiife of bread. 

BREHON law, in Ireland r was fo called from the Irijb 
name of judges, who were denominated brehons. At the 
time of the conqueft of Ireland by king Henry the Second, 
the Irijh were governed by this law. But by feveral kings of 
England^ fucceffively, this* law was injoined to be abolished, 
and the laws of England to be received in the place of it. 
But many of the Irijh ftill adhered to their brehon law ; and 
fo late as the reign of queen Elizabeth^ the wild natives ftill 
kept and preserved this their ancient law, which is defcribed 
to have been " a rule of right unwritten, but delivered by 
tradition from one to another, in which oftentimes there 
appeared great {hew of equity in determining the right be- 
tween party and party, but in many things repugnant both 
to God's law and man's law." Spencer's State of Ireland^ 
1 5 13. 1 Black. 100. ' 

. BREVE is any writ by which a perfon is fummoned or at* 
tached to anfwer an adtion, or whereby any thing is com- 
manded to be done in the king's courts. It is called breve % 
for the brevity of it j and is directed to the Sheriff or other 
officer. 

BRIBERY, in a ftricl: fenfe, is taken for a great mifpri- 
(ion of one in a judicial place, taking any thing whatsoever, 
except meat and drink of fmall value, of any one who hath 
to do before him any way, for doing his office, or by colour 
pf his office, but of the king only ; anct is puniftiable at 
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jibe common law, by fine and imprifonment. 1 Haw. 
168. 

BRICKS and TILES. By 7 G. 3.' c. 42. 24 G. 3. c. 24. 
£5* 25 G. 3. r. 66. feveral regulations are made concerning 
the true making of bricks and tiles. And by the 27 G. 3. 
c. 13. a duty is laid upon all bricks and tiles made in Great- 
Britain, which are to be under the management of the officers 
of excife. 

BRIDGES. Every parifh, by the ancient common law, 
was bound to the repair of the public bridges therein. From 
this burden no man was exempt, whatever other immuni- 
ties he might enjoy, this being part of the trinoda necejfttas^ 
to which every man's eftate was fubje£t,,,viz. caftles, bridges, 
and expeditions. 1 Black. 357. 

But now the ftatute of 22 Hen. 8. c. 5. hath laid this 
charge upon the county. 

None can be compelled to make new bridges, where 
never any were before, but by aft of parliament. 2 Injl. 701. 
But if a man builds a bridge, which afterwards becomes of 
public ufe, the county is obliged to repair it. Bur. Mansf* 
2594. 

Any inhabitant may be made defendant to an indi&ment 
for not repairing a bridge, and be liable to pay the whole 
fine for default of repairs, and fhall be put to his remedy 
for a contribution ; for bridges being of abfolute necef- 
fity, are not to lie unrepaired till fuits fhall be determined. 
1 Haw. 221. 

BRIEF, brevity an abridgment of the client's cafe ma*d£ 
ufe of for inftruftion of counfel on trial at law, wherein 
the cafe of the party is to be briefly but fully ftated. 

BRIEF for collecting charity. — The undertaker of the 
briefs mall caufe all the copies thereof to be marked with 
the name of one truflee (or more) written with his own 
hand, with the time of figning ; and fhall >alfo caufe them 
to be ftamped with a {lamp kept for that purpofe by the re- 
gifter of the court of chancery. Then he fhall deliver them 
to the churchwardens, chapel wardens, teachers and preach- 
ers of every feparate congregation, who fhall indorfe the 
time of receipt, and fet their names. And they again fhall 
deliver them to the minifters, who alfo fhall indorfe and (ign 
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the fame in like manner. And the briefs (hall be publicly read 
within two months after receipt j and the fum collefted fhall 
be indorfed in words at length, and figned by the minifter 
and churchwardens, or by the teacher and two elders. Which 
fums they fhall, within fix months after the time of the deli- 
very of the briefs, pay over to the undertaker, taking his 
receipt for the fame in a book to be kept for that purpofe. 
And any perfon making default in the premifes fhall forfeit 
20/. And a regifter fhall be kept by the minifter of all 
monies collefted, when, and on what occafion. And the 
undertaker, in two months, fhall account before a matter in 

chancery. If any perfon fhall purchafe or farm charity 

money on briefs, he fhall forfeit 500/. to the ufe of the 
fufFerers. 4 An. c. 14. 

BRIGANDINE, a coat of mail or ancient armour, con- 
fifting of many jointed and fcale-like plates, very pliant and 
eafy for the body. 

BRIGBOTE, a fine or amercement for not repairing of 
bridges. A grant of freedom from brigbote, is to be free from 
the payment of fuch fine. 

BROCAGE, the wage or hire of a broker. 

BROCH A (Fr. broche ) a broach or fpindle not yet out of 
ufe. The tapering fpire of a fteeple is in fome places called 
a broach. A fpit y in fome parts of England, is called a broach* 
And hence comes the expreflion of piercing or broaching a 
barrel. 

BROKERS ( broccatoresy broccarii) are thofe that contrive, 
make, and conclude bargains and contracts between mer- 
chants and tradefmen, in matters of money and merchan- 
dize, for which they have a fee or reward. 

The ftatute 1 Ja. c. 21. recites, that, of ancient ftanding, 
there have been brokers within the city of London, being 
freemen of the faid city, appointed by the lord mayor and 
aldermen, and fworn by them to demean themfefves upright- 
ly between merchants and tradefmen, in making bargains and 
contracts. And by 8 ts? 9 W. c. 20. they are to carry 
about them a filver medal, having the king's arms and the 
arms of the city, and pay 40J. yearly to the chamber of the 
city. By 7 G. 2. c. 8. conua&s for transferring flock, 
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thereof the party contracting to transfer the fame (hall not 
be then in actual pofleffion, fhall be void ; and the perfon 
©Sending herein fhall forfeit 100/.; and if any broker fhall 
negotiate fuch contract, he alfo fhall forfeit 100/. 

There are* befides thefe, certain perfons called pawn- 
brokers^ who commonly keep fliops, and let out money to 
poor necefiitous people upon pawns : but thefe are not of 
that antiquity or credit as the former; nor do the ftatutes 
allow them to be brokers, though now commonly fo called. 
Several late ftatutes have made divers regulations in their 
trade, and fubje&ed them to annual licences and divers 
penalties on trading without fuch licences, as contrary to the 
directions of the ftatutes ; for which fee 30 G. 2. c. 24. 
25 G. 3. c. 48. and 29 G. 3. c. 57. or Burn's J. 
tide Pawning, 

BROTHEL HOUSES are lewd places, being the com- 
mon habitations of proftitutes. They were formerly allowed 
in certain places, and efpecially on the Bank Side, in South- 
nvarky where they had figns before their doors in like man- 
ner as inns and ale-houfes. By the ftatute 14 Ric. 2. it was 
enacted, that no eftews or brothel houfes ftiould be kept in 
Southwark, but in the common places therefore appointed. 
Of thefe, before the reign of king Henry the feventh, there 
were eighteen allowed ; but that king for a long time for- 
bad them. Afterwards twelve, and no more, were per- 
mitted. But finally, king Henry the eighth, by proclama- 
tion, in the 37th year of his reign, fupprefled them all. 
And fo odious were they become, that men in making leafes 
of their houfes did add an exprefs condition, that the lelTees 
lhould not fuffer, harbour, or keep any lewd women within 
the faid houfes. 3 Injl. 205, 6. 

BRUERE, brueria (Sax. brar, briar), heath ground, or 
uncultivated, over-run with brambles or brufh-wood. 

BUCKSTALL, a Jlation to watch the deer in hunting ; 
the attending whereof was a fervice performed by the tenants 
to the lord within the foreft. 

BUGGERY (from the Italian bugarone^tKis vice being 
faid to have, been brought into England put of Italy by the 
Lombards J is a deteftable and abominable fin, among chris- 
tians not to be named, committed by carnal knowledge 
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againft the ordinance of the Creator, and order of nature, 
by mankind with mankind, or with brute beaft, or by woman- 
kind with brute beaft. 3 Injl. 58. 

By ftatute 25 H. 8. c. 6. this offence is made felony with- 
out benefit of clergy. 

If the party buggered be within the age of discretion, 
(which is generally reckoned the age of fourteen) it is no 
felony in him, but in the agent only. But if bugjgery be 
committed upon a man of the age or difcretion, it is felony 
in them both. 3 Inft. 59. 

BUILDING ere&ed fo near a man's houfe, that it flops 
up his. lights, is not a nufance for which an aftion will 
lie, unlefs the houfe is an ancient houfe, and the lights 
ancient lights. 2 SalL 459- 

But if the houfe new built exceeds the ancient founda- 
tion, and thereby is the, caufe of hindering the lights of 
another houfe, an a&ion lies againft him who caufed it to 
be ere&ed. Hob. 131. 

BULL, bulla, was a brief or mandate of the pope or 
biftiop of Rome, fo called from the feal of lead, or fome- 
times of gold, affixed to it. To procure, publifh, or put in 
ufe any of thefe, is by aft of parliament made hightreafon. 

BULL AND BOAR : By cuftom, in fome parishes, the 
parfon is obliged to keep a bull and boar, for the common 
ufe of the parifhioners, for the increafe of calves and pigs ; 
in which cafe, every inhabitant prejudiced by his not keep- 
ing the fame may have an attion on the cafe againft him. 
Cro. Eliz. 469. 

BULTEL is the coarfer part of flour when drefled by 
the baker. The word is mentioned in the ftatute of the 
aflize of bread and beer, 51 Hen. 3. Hence comes bulted 
or boulted bread. 

BURG, perhaps from the Greek vvpyog, a tower, fignified 
in ancient times a walled town, or other fortified place. 

BURGAGE, a dwelling Jioufe within a borough town. 

BURGAGE TENURE is, where houfes, or lands which 
were formerly the fite of houfes, in an ancient borough > 
• • . ' - arc" 
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are held of the king or fome. other lord in common focage, 
by a certain eftabliihed rent. 2 Black. 8jt. 

Many of fuch boroughs have divers cuftoms and ufages, 
which are not had m other places. For fome boroughs 
have a cuftom, that if a man hath iffue many fbns, and 
dieth, the youngeft fon mall inherit all the tenements which 
were hi6 father's within the fame borough* as heir to his 
father, by force of the cuftom ^ which cuftom is called 
Borough Englijb. Alfo in fome boroughs, by cuftom, the 
wife fhall have for her dower all the tenements which were 
her hufband's. Lift. 165, 6. 

TJiefe ancient boroughs feem to have withftood the fhock 
of the Norman incroachments, principally on account of 
their infignificancy, which made it not worth while to com-* 
ye! them to an alteration of tenure, as an hundred of them 
put together would fcaree have amounted to a knight's fee. 
Befides, the owners of them, being chiefly artificers and per- 
fons engaged in trade, could not with any tolerable propriety 
be put on luch a military eftabiiftiment as the tenure in chi- 
valry was. 2 Black. 82. 

BURG-BOTE, a compenfation, boot, or contribution, 
for the building and repairing of caftles or walls of a borough 
pr city : from which fervice divers perfons or bodies poiitio 
had exemptions by grant from our ancient kings, that they 
fliould be free from burg-bate. 

BURG-BRECHE, a fine impofed on the community o£ 
a town, for breach of the peace. See Borg Breche. 

BURGESSES, burgenfes, in general, are the inhabitants 
of a borough town. Sometimes the word is reflri&ed 
to the magiftrates or other principal inhabitants. And 
fometimes to the reprefentatives of fuch borough in par- 
liament. 

BURGLARY (from the Saxon burgh, a houfe, and 
hrron % a thief, :• probably from the Latin, latro'^latroms) 
is a felony at common law, in breaking and entering the 
manfion-houfe of another, in the night, with inteftt to com- 
mit fome felony within the fame, whether the felonious 
intention be executed or not. Hale's PL C. 79. 

The manfion-houfe includes not only the dwelling-houfe, 
but alfo the outhoufes that are parcel thereof 5 as barn, liable, 
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cow-houfe, dairy-houfe, if they are parcel of the mefluage* 
though they be not under the fafne roof, or joining contiga- 
ous to it : out if it be remote from the dwelling-houfe, as if 
it ftand a bow-fliot off from the houfe, and not within or 
near the curtilage of the chief houfe, then the breaking i* 
not burglary, i H. H. 558. 

If a perfon (hall enter without breaking the houfe, with 
intent to commit felony, or being in the houfe, .(hall 
commit any felony, and (hall in the night-time break 
the houfe to get out, he (hall be guilty of burglary. 
12 An. c. 7. 

If a window of the houfe be open, and a thief with 3 hook 
or engine draweth out fome of the goods of the owner, this 
is no burglary, becaufe there is not an a&ual breaking. But 
if the thief breaketh the glafs of the window, and with a 
hook or other engine draweth out fome of the goods of the 
owner, this is burglary, for there was an a£tual breaking of 
the houfe. 3 In/}. 64. 

And as there muft be a breaking, fo there mull be an 
a&ual entry ; but it is fufficient if the thief breaks the houfe, 
and his body, or any part thereof, as his foot, or his arm, 
is within any part of the houfe, or if he put a gun into the 
window which he hath broken with intent to murder or kill : 
but if he doth barely break the houfe without any fuch entry 
at all, this is no burglary. Id. 

If divers come in the night to commit a burglary, and 
one of them breaks and enters, the reft of them ftanding to 
watch at a diftance, this is burglary in them all. Id. 

Every perfon, who lhall apprehend and profecute to con-, 
vi&ion any perfon guilty of burglary, fhall have a certificate 
from the judge, which (hall exempt him from all parifh and 
ward offices within the parifli and ward where the felony 
was committed j which certificate may be afligned once 
over. 10 & 11 W. c. 23. And moreover fuch perfon, as a 
further reward, fhall be intitied to the fum of 40/. And if 
any perfon, being out of prifon, fhall commit any burglary^ 
and afterwards difcaver two or more accomplices, fo as they 
be convi&ed 5 he fhall have a pardon, and the like fum of 
40/. 5 An. c. 31. 

BURGH-MOTE, a borough court. 

BURIAL : By the cuftom of England, any perfon may be 
buried in the churchyard of the parhlj where he die% 
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without paying any thing for breaking the foil. Degge* 
P. i. c. 12. 

For the encouragement of the woollen manufa&ure, no 
corpfe of any perfon {hall be buried in any fliroud or other 
thing, but what is made of flieep's wool only. 30 C. 2, 
Jl. i.e. 3. 

Neceflary funeral expences are allowed, previous to all 
other debts and charges. But if an executor or admini- 
llrator be extravagant, it is a devaftation or wafte of the 
fubftance of the deceafed, and ftiall only be prejudicial to 
himfelf, and not to the creditors or legatees of the deceaXed, 
2 Black. 508. 

A perfon who voluntarily kills himfelf is denied chriftian 
burial; and to fhew the abhorrence in which this crime is 
holden in thceye of the law, he fhall be buried ignominioufiy 
in the* highway, with a ftake driven through his body. 
4 Black. 190. And by the 23 G. 3. c. 67. a ftamp duty is 
impofed upon all burials* 

BURNING the houfe of anofher wilfully and malicioufly, 
by night or by day, is felony at the common law. And by 
particular ftatutes divers kinds of burning are made felony, 
and others have other penalties annexed to them. By 
37 H, 8. c. 6. burning any wain or cart, laden with coals 
ox other goods, or any heap of wood prepared for making 
coals or billets, is fubje& to treble damages, and a fine of 
10/. By 43 El. c. 13. for preventing rapine on the northern 
borders, to burn any barn or Hack of corn, or grain, is fe- 
lony without benefit of clergy. By 22 t& 23 C. 2. c. 7. 
burning in the night-time any ricks or ftacks of corn, hay, 
or grain, barns, houfes, buildings, or kilns, is felony ; but 
the offender may make his ele&ion to be tranfported for 
leven years. By 5 W. c. 23. to burn on any wafte, between 
Candlemas and Michaelmas^ any grig, ling, heath, gofs, or 
fern, is punifhable with whipping and confinement in the 
houfe of correftion. By 1 An. Jl. 2. c. 9. captains and 
mariners belonging to (hips, burning or deftroying the fame, 
are guilty of felony without benefit of clergy. By 6 An. c. 3 1. 
fervants negligently firing houfes fhall forfeit 1 00 /. \ and if 
npt able £0 pay, (hall be imprifoned in the houfe of correc- 
tion eighteen months. By 1 G. Jl. 2. c. 48. & 6 G. c. 16. 
feting on fire any wood, fprings of wood, or coppice, is 
felony (but within clergy). Py 9 G. c. 22. fetting fire to 
ajiy houfe, barn, or outhoufe, or to a^n hovel, cock, mow, . 
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or ftaek of corn, ftraw, hay, or wood, is felony without 
benefit of clergy ; and the hundred (hall anfwer damages. 
By 10G. 2. r. 32. the like penalty for letting fire to any 
mine, pit, or delph of coal or cannel coal. By 28 G. 2. 
c. 19. Setting fire to any gofs, furze, or fern, in any fereft 
or chafe, is fubjeft to a penalty of 5/. By 9 G. 3. c. 29. 
burning or fetting fire to any kind of mill, is felony without 
benefit of clergy : and burning or fetting fire to any machine 
or engine belonging to any mine, is felony and tranfportation 
for feven years. By 12 G. 3. c. 24. burning or fetting fire 
to any of his majeny's mips of war, or any arfenal, maga- 
zine, dock yard, rope yard, viftualling office, or any military 
cfr natal (lores or ammunition, is felony without benefit of 
clergy. 

• BUTLERAGE is an ancient hereditary duty belonging 
tt> the crown, much older than the cuftoms ; which was a 
right of taking two tons of wine from every fhip importing 
into England twenty tons or more j which by king Edward 
the firft was exchanged into a duty of 2/. for every ton im- 
ported by merchant ftrarfgers, and called butlerage, becaufe 
paid to the king's butler. 1 Black. 314. 

BUTTS, the place where archers meet with their bows 
a<nd arrows to (hoot at a mark, which is called mooting at 
the hctts. 

BUYING OF TITLES. At the common law, it is an 
high offence to buy or fell any doubtful title to lands known 
to be difputed, to the intent that the buyer may carry on the 
fuit, which the feller is not able, or doth not think it worth 
His while to do, and on that confideration fells his pretenfions 
at an imder-rate ; and it feems not to be material whether 
the title fo fold be good or bad, or whether the feller were 
in poffefliott or not, unlefs his poffeflion was lawful and un- 
contefted. 1 Haw. 261. And by ftatute 32 if. 8. c. 9. none 
fhall buy any pretenced right in any land, unlefs the feller 
hath been in poffefiion of the fame, or of the reverfion or re- 
mainder thereof, or taken the rents or profits thereof, for 
one year next before ; on pain that the feller (hali forfeit the 
land, and the buyer the" value thereof. 

BY-LAWS are orders made by the bye », in particular cafes 
whereuflto the public law doth not extend. In Scotland, thefe 

laws 
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laws are called laws of birlaw, which arc mad<? by neigk- 
tours ele&ed by common confent in the birlaw courts, 
wherein knowledge is taken of complaints betwixt neighbour 
and neighbour ; which men fo chofen are judges and arbi- 
trators, and ftyled birlawsnetu 

Every corporation lawfully erected hath power to make 
by-laws or private ftatutes for the better government of the 
corporation; which are binding upon themfelves, unlefc 
contrary to the laws of the land, and then they are void. 
I Black. 475. 

The inhabitants of a town may make by-laws for the re- 
paration of the church, highway, or any thing which is for 
the general good of the public, without alleging a cuftom % 
for they are for fuch like purpofes incorporated as it were 
by the common law : and the greater part of the inhabitants 
ihail bind the reft. But if the by-law is for their own pri- 
vate profit, as for the well ordering of the common, or 
the like; there, without cuftom, they cannot make by-laws. 
5 Co. 63. 

So the freeholders in a leet may make by-laws relating to 
trie public good, for matters within the leet \ and they (hall 
bind every one if they are for the public good : otherwift^ 
\i they are for a private intereft, they bind thofe only that 
agree to them, Woody b. 4. c. 1. 

Alfo, a court baron may make by-laws by cuftom, and 
add a penalty upon the breach thereof, which cannot be 
affeered, for a penalty differs from an amercement. Id. 

A corporation by charter cannot make by-laws inconfift- 
£nt with the intention of their charter. Bur, Mattsf. 2207. 

A by-law in reftraint of trade is not good, without fetting 
forth a particular cuftom to fupport it. Id. 17. 

A forfeiture impofed by the by-laws and private ordi* 
nances of a corporation, upon any that belong to the body, 
creates a debt in the eye of the law 5 and, if unpaid, may 
be recovered by a&ionpf debt, 3 Black. 159. 



CAL 

^ALLING the plaintiff is, where, upon the trial, the 
^ plaintiff perceives that he has not given evidence fuf- 
ficient to maintain his iflue, he thereupon* withdraws, himfelf, 
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or becomes voluntarily nonfuited. Whereupon the crier is 
ordered to call the plaintiff, and if he appears not, the 
a£Hon is at an end, and the defendant (hall recover his cofts. 
And the reafon of this pra&ice is, that a nonfuit is 
more eligible for the plaintiff, than a verdift a^ainft him : 
for after a nonfuit he may commence the fame fuit again for 
the fame caufe of aftion ; but after a verdift and judgment 
thereupon, he is for ever barred from attacking the defendant 
upon the fame ground of complaint. 3 Black. 376. 

CANDLES. By the 24 G. 3. r. 41. every maker of 
candles for fale, and alfo every perfon trading in, or felling 
candles, fhall take out a licence annually from the officers of 
excife. But no perfon licenfed as a maker of candles, need 
be licenfed as a feller alfo. 

But bv the 25 G. 3. c. 74. no perfon refiding within the 
limits of the head office in London, fhall be permitted to 
make candles, unlefs he occupy a tenement of 10/. a year, 
for which he fhall be afTefled in his own name ; and fhall alfo 
pay to the parifh rates elfewhere, unlefs he be afleffed, and 
pay to church and poor. 

And by the 27 G. 3. c. 13. a duty is impofed on all candles 
made in Great Britain, and drawbacks allowed on the ex- 
portation thereof, as fpecified in a fchedule annexed to 
the aft. 

And by the above ftatutes, and alfo by feveral others, 
regulations are made for the making of candles, which 
are to be under the infpe&ion of the officers of excife, 

CANONS, from ytavuv, regula, were originally an order 
of religious perfons that lived under certain rules which they 
prefcribed to themfelves, and were divided into two forts, 
fecular and regular. The fecular were fo called, becaufe 
they converfed in feculo, abroad in the world, and per- 
formed fpiritual offices to the laity, in the fame manner as 
the canons and prebendaries in cathedral and collegiate 
churches at this day. Regular canons were fuch as lived 
together under one roof, and were obliged to obferve the 
rules of their order. 

CANON LAW is a body of Roman ecclefiaftical con- 
ftitutions made from time to time for the regulation of mat- 
ters relating to the church ; and compiled chiefly from the 
writings of the holy fathers, the decrees of general coun- 
cils, 
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cils, and the decretal epiftles and buUes of the pope. More 
particularly, of the canon law, there are two principal parts* 
the Decrees, and the Decretals. 

The Decrees are eicclefiaftical conftitutions, made by the 

!)ope and cardinals, at no man's fuit. Thefe were firft col- 
efted by Ivo 9 in the year 11 14;, and afterwards poliftied. 
and perfe&ed by Gratian > a monk of Bononia> in the 
year 1149. 

The Decretals are canonical epiftles written by the popes 
alone, or by the popes and cardinals, at the inftance or fuit 
of fome one or more, for the ordering and determining of fome 
matter in controverfy. Of thefe there are three volumes : 
The firft, collefted by order of Gregory the ninth, about the 
year 1231. The fecond, by Boniface the eighth, about the 
year 1298. The third, made by pope Clement the fifth, and 
from him called the Clementines, and publimed by him about 
the year 1308, 

To thefe may be added the Extravagants of pbpe John 
the twenty-fecond, and of fome of his fucceffbrs. 

And befides this foreign canon law, we ha.ve in th}s 
kingdom our legatine and provincial conftitutions. 

The legatine conftitutions were ena&ed in national fynods 
held under the cardinals Otho and Othobon, legates from pope 
Gregory the ninth and pope Clement the fourth, in the reign 
of king Henry the third, about the year 1230 and 1268* 

The provincial conftitutions are principally the decrees of 
provincial fynods held under divers archbifhops of Canter- 
bury, from Stephen Langton, in the reign of king Hen. 3. 
to Henry Chicheley, in the reign of king Hen. 5. jaiid adopted 
alfo by the province of Tork, in the reign of Hen. f>. 

At the dawn of the reformation, in the. reign oi;Ifen. 8. 
it was ena&ed in parliament, that a review ftiould be made 
of the canon law ; and,* till fuch review fhould be had, the 
faid canon law, being then already made, and hot repugnant 
to the law of the land or the king's prerogative, ftiofcld be 
ftill ufed and executed. And as no fuch review hath yet 
been perfe&ed, upon this ftatute depends the authority of 
the canon law in England. 

The canons made by the clergy in 1603, in the reign, df 
James the firft, not having been confirmed in parliament, 
are not allowed to be in force fo as to bind the laity, further 
than they are declaratory of the ancient canon law. 

CAPE 
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CAPE is a writ judicial, touching plea of lands or tene- 
ments; fo termed, as moft writs are, of that word in it, 
which carries the chief intention or end thereof. And this 
writ is divided into Cape Magnum and Cape Parvum, both 
of which take hold of things immoveable. Cape Magnum, 
or the Grand Cape, is a writ that lies before appear* 
ance, to fummon the tenant to anfwer the default, and 
alfo to anfwer over to the demandant : and this is, where 
a man hath brought a Pracipe quod reddat of a thing 
touching plea of land, and the tenant makes default at 
the day to him given in the original writ, then this writ 
fliall go for the king, to take the land into his hands; 
and if the tenant come not at the day given him there- 
by, he lofeth his land. Cape Parvum, or Petit Cape, is, 
where the tenant is fummoned in plea of land, and 
comes on the fiimmens, and his appearance is recorded-; 
if at the day given him he prays the view, and having 
it granted makes default, then mall iffue this writ for 
the king. The difference between the Grand Cape and 
Petit Cape is, that the Grand Cape is awarded upon the 
tenant's not appearing or demanding the view in ftich' 
real aftions, where the original writ doth not mention the 
particular demanded: and the Petit Cape is after appear- 
ance or view granted And whereas the Grand Cape 
Tummons the tenant to anfwer for the default, and like^ 
wife over to the demandant ; Petit Cape fummons the 
tenant to anfwer the default only. Rcgijlers, i, 2. 

CAPIAS AD AUDIENDUM. In cafe of a mifdemeanoar, 
after the defendant hath appeared and is found guiky, and 
is not prefent in court upon his convi&ion, a Capias is 
awarded ad audiendum judicium, that is, to bring him in tQ 
receive judgment ; and if he abfconds, he may be profecuted 
even $0 outlawry. 4 Black. 368. 

A CAPIAS PRO FINE is, where one who is fined to 
the king for fome offence, committed againft a ftarute, doth 
not difcharge the fine according to the judgment: where* 
upon his body is to be taken by this writ, and committed to 
prifon until he pay the fifie. 

It is alfo ufed in fome civil a&iems 5 bat by 5 W. & M. 
1. 1 2* capiatur fines are tal^en away in feveral cafes. 

A CAPIAS . 
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A CAPIAS AD RESPONDENDUM is a writ, com- 
manding the fheriff to take the body of the defendant, and 
him fafely to keep, fo that he may have him in court on the 
day of the return, to anfwer to the plaintiff of a plea of debt, 
or trefpafs, or the like, as the cafe may be. 3 Black. 2S2. 

And if the flieriff returns that he cannot be found, then 
l3iere hTues another writ called an Alias capias ; and, after 
that, another called a Pluries capias : and if, upon none of 
(hefe he can be found, then he may be proceeded againft 
unto outlawry. Id. 

: Bu* all this being only to compel an appearance, after the 
cjgfendant hath appeared, the effe& of thefe writs is taken 
<$tV jind the defendant {hall be put to anfwer 5 unlefs it is 
in cafes where fpecial bail is required, and there the defend- 
ant is actually to be taken into cuftody. Id. 

^CAPIAS' AD SATISFACIENDUM is a writ direaed 
."tJbeClheriff, commanding him to take the body of the de- 
- fehd^rjti fo make the plaintiff fatisfaftion for his demand ; 
otherwife he is to remain in cuftody till he does. 3 Black. 

• This is. a writ of the higheft nature, as it deprives a man 
of his liberty, till he makes the fatisfa&ion awarded : and, 
therefore^ when, a man is once taken in execution upon this 
writ, rip c*ther procefe car; be fued out againft his lands or 
goods. Id j 

But if the defendant dies, whilft he is charged in exe- 
cution upon this writ, the plaintiff may, after his death, fue 
out new executions againft his lands, goods, or chattels. 
3 Black. 415. . 

A CAPIAS UTLAGATUM is a writ that lies againft 
a perfon that is outlawed in any aftion, whereby the fheriff 
is commanded to apprehend the party outlawed, and keep 
him in fafe cuftody till the day of the return of the writ* 
and then have his body there to be ordered for his contempt. 
But this being only for want of appearance, if he lhall after- 
Wards "appear, the outlawry moft commonly is reverfed. 
3 Black. 284. 

If a perfon is outlawed on a criminal profecution, any 
one may take him, either by a writ of Capias Ut!agatum> or 
without : f it is for treafon or felony, the outlawry, in ftrift- 
ftefs, is a conviftion of the offender ; but in fuch cafes the 
outlawry is frequently reverfed, and the party admitted to 
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plead and defend himfelf againft the indi&ment. 4 Black. 
3*5- 

. A CAPIAS IN WITHERNAM (from wytber, in Saxon 
ether ; and naam, a taking or diftrefs is a writ directed to 
the fheriff, in cafe where a diftrefs is carried out of the 
county or concealed by the diftrainer, fb that the fheriff can- 
not make deliverance of the goods upon a replevin j com- 
manding him to take fo many of the diftrainer's own goods 
by way of reprifal, inftead of the other that are fo con- 
cealed* 2 Itift. 140, 1. F. N. B. 68, 69. 13 Ed. 1. c. 

CAPITE. Tenants in capite> or in chief, were thofe that 
held of the king as the head or fountain of tenure. And it 
might be either by knights fervice, or in focage. But now 
tenure in capite is aboliihed by the 12 C. 2. r. 24. and turned 
into free and common focage, 

CAPTION (from capio, to take) fignifies a taking in ge- 
neral. Caption of an indictment is the preamble to the in- 
dictment, fetting forth when, and before what court, the 
indiftment was taken. So upon the execution of any com- 
miflion, .as of taking fines of lands, taking anfwers in chan-r 
cery y or depofitions of witneffes; the captors, or perfon& 
who executed the commiffion, fpecify, in tlieir return, the 
time and place of the taking thereof. , 

CAPTIVE is a prifoner taken in war, in whom the taker, 
has a fort of qualified property, at leaft until his ranfom be 
paid. In the borders of England and Scotland^ before the 
union, the fkirmifhing parties in- both kingdoms made in- 
curfions upon each other, not with an intention of flaugh|er, 
but of taking prifoners, who were to cpntinue wjth the taker 
till payment of the ranfom agreed on. There is a writ in 
the Regifter for breaking the plaintiff's houfe, and fetting at 
large one B. a Scotchman, whom {he plaintiff had taken in 
war as his prifoner, and detained until he mould pay to the 
plaintiff 100/. being the price agreed op for his redemption 
and faving of his life. 2 Black. 402. 

CAPTURE fignifies properly the goods, and fhips, or vef- 
fels, of an enemy taken at fea in time of war. Thefe be- 
longed originally to the captor. And anciently it was holden, 1 
that if an enemy take the goods of an Englilhman, which 
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are afterwards retaken by another fubjecT: of this kingdom, 
the former owner fhall lofe his property therein as foon as 
the goods have been the property of the captor for the fpace 
of twenty-four hours ; but the more modern authorities re- 
quire, that before the property can be changed, the goods 
muft have been brought into port, and have continued one 
night (intra praefidia) in a place of fafe cuftody* fo that all 
hope of recovering them was loft. 2 Black. 401. 

CARDS. By feveral ads of parliament a duty is impofed 
on every pack of playing-cards. See Burn's J. tit. Cards 
and Dice. 

CARRIER is one that carries goods for others for hire ; 
under which denomination are included mailers and owners 
of {hips, lightermen, ftage coachmen, and all others who 
undertake the carriage of goods for a reward. 

2. By ftatute 3 TV. c. 12. the juftices of peace have power 
to rate the grices of all land carriage of goods to be brought 
into anyplace within their jurifdiftion. And by 21 G. 2. c. 28- 
the fame prices were to be paid for the carriage of goods 
to London^ as the juftices had fixed for the carriage from Lon- 
don. But this latter aft is repealed by 7 G. 3. c. 40. & 13 
G. 3. c. 84. 

A carrier mail not evade the law, by refufing to carry 
goods at the prices limited. For if a common carrier, who 
is offered his hire, and who hath convenience, refufes to 
carry goods, he is liable to an a£Hon in the fame manner as 
an innkeeper who refufes to entertain a gueft, or a faiith who 
refufes to fhoe a horfe. 1 Bac. Abr. 334. 

3. A perfon, to whom goods are delivered to be kept, is 
only obliged to keep them as he would keep his own ; but 
a common carrier, in refpedl: of the reward, muft make 
good the lofs, although he himfelf may not be in fault. Bur. 
Mansf. 2298. 

And the reward ought to bear proportion to the rifque : 
therefore he ought to have more for carrying money or 
jewels than for common ordinary goods. Id. 

4. For he may refufe to contract in extraordinary cafes, 
without extraordinary terms. He may accept fpecially. He 
fhalJ be anfwerable for no more than he is told of, and not 
for what is concealed from him, and whereby he is deceived. 
And. therefore, if money or jewels are fent by him, and it be 
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denied or concealed that it is money or jewels, he is not an? 
fwerable for the lofs of them. Id. 

5. Where goods are delivered to a carrier, and he is rob? 
bed of them, yet he fhall be charged and anfwer for them 
by reafon of the hire : and this was at the common law, 
before the hundred was anfwerable over to him ; becaufe 
fuch robbery might be, by confent and combination, carried 
on in fuch a manner that no proof could be had of it. And 
although it may be thought a hard cafe, that an innocent 
carrier who is robbed on the road fhould be anfwerable for 
all the goods he takes, yet the inconvenience would be far 
more intolerable if he were not fo : for it would be in his 
power to pretend a robbery or fome other accident, without 
a poffibility of remedy to the party j the law will not expofe 
him to fo great a temptation, but he mud be honeft at hi§ 
peril. 1 Salk. 143. 12 Mod. 482. 

6. And, generally, if a man delivers goods to a common: 
carrier, to carry to a certain place, if he lofes or damages 
them, an a&ion upon the cafe lies againft him : for by the- 
cuftom of the realm, he ought to carry them fafely. 1 Bae. 
Abr. 343. 

And if a perfon, who is not a common carrier, takes upon 
himfelf to carry my goods, though I promife him no reward, 
yet if my goods are loft or damaged by his default, I fhall 
have an aftion againft him ; for the very taking of the goods 
is a general confl deration, and renders him liable. Id. 

7. A delivery to the carrier's fervant is a delivery to the 
carrier ; and if the goods are loft, an action will lie againft 
the carrier. 

CARTS. See Waggons, 

CART-BOTE, an allowance to the tenant of wood fuf- 
ficient for carts and other inftruments of hufbandry* 

CARTHUSIAN monks were a branch of the benedi&ine 
order, and had their name from Chartreux ( Carthufia J in 
France, where they were flrft inftituted* They were brought 
into England by king Henry the fecond, and had their firft 
houfe at Witham, in Somerfetftiire, and had, in the whole,, 
nine houfe s in this kingdom. Their houfes were called 
Chartreux houfes, which by corruption have degenerated into 
Charter houfes. Their rule was the moft ftrift pf any of the 
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religious orders : for they were never to eat flefli ; and were 
obliged to feed on bread, w^ter, and fait, one day in every 
week. They wore a hair lhirt next their (kins 5 and were 
allowed to walk only once a week about their grounds. 

CARUCATE (from caruca, a plough) ; as much land a* 
can reafonably be tilled in a year by one plough. 

CASE (a&ion upon). ABton upon the cafe is an univerfal 
remedy given for all perfonal wrongs and injuries with force * 
fo called, becaufe the plaintifPs whole cafe or caufe of com- 
plaint is fet forth at length in the original writ. For it is 
nqt brought (as in other aftions) upon a writ formed in the 
Regifter 5 but the writ varies according to the variety of the 
cafe. 3 Black. 122. 

For although in general there are methods prescribed and 
forms of action previoufly fettled, for redreffing thofe -wrongs 
which moft ufually occur, and in which the very act itfelf 
is immediately prejudicial or injurious to the plaintiff's per- 
fori or property, as battery, non-payment of debts, detain- 
ing one's goods, or the like 5 yet where any fpecial confe- 
quential damage arifes, which could not be ibrefeen and 
provided for in the ordinary courfe of juftice, the party in- 
jured is allowed to bring a fpecial aftion on his cafe, by a 
writ formed according to the. peculiar circumftances of his 
own particular grievance. Id. 

For wherever the law gives a right, or prohibits an injury, 
it alfo gives a remedy by action ; and, therefore, wherever a 
new injury is done, a new method of remedy mull be pur- 
fued. 3 Black* 123. 

And it is a fettled diftin&ion, that where an aft is done, 
which is in itfelf an immediate injury to another's perfon or 
property, there the remedy is ufually by an a£Hon of trefpafe 
with force ^nd arms ; but where there is no a& done> but- 
only a culpable omiflion, or where the act is not imme- 
diately injurious, but only by confequence $md collaterally,, 
there no action of trefpafs with force and arms will lie, 
but an action on the fpecial cafe, for the damages confe- 
quent on fuch omiflion or act. Id. 

Generally, in all cafes, where a man hath a temporal 
lofs or damage by the wrong of another, he may have an 
action upon the cafe to be repaired in damages. As if the 
parimioners of fuch a parifh have a right to pafs a ferry toll 
free, and are hindered of that right by the. owner of the ferry; 
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fcvery parifliioner (hall have an a&ion upon the Cafe againft 
him, to aflert that right* r Comyns. Dig. 140. 

If a man, being intruded in his profeffion, deceives him 
who intruded him ; as if a man retained of counfel, become 
afterwards of counfel with the other party in the fame caufe; 
or difcover the evidence or fecrets of his client $ or, being 
retained to attend in court at fuch a day, doth not come, 
whereby the caufe is loft 5 — this a&ion lies. Id. 177. 

So, \f a man, by a falfe affirmation of a thing within his 
knowledge, deceive in the fale of goods ; as If a taverner fell 
wine for found and good, which he knows to be corrupt. 
Id. 178. 

So, if he fell land, affirming the rent to be fo much, when 
it is not, for the rent is certain, and lies within hid own 
knowledge* Id. 179. 

If a man lends an horfe or other thing for hire, and the 
borrower mifufeth it, an a£tion upon the cafe lies againft 
him. Id. 220. 

If a man warrants an horfe to be found before fale, upon 
which another buys him, an aftion lies, for the warranting 
was the caufe of buying ; or, if he fo warrants him before pay- 
ment of the money, for that completes the bargain. Id. 181. 

If a fervant or apprentice, upon a fale of goods for his 
mafter, warrants them, it is a void warranty, for it is the 
fale of the mafter 5 and the warranty mult be made by him 
that fells. Id. 1 80. 

If a man, bound by prefcription to repair fences againft 
another, doth not do it, whereby the cattle of the other are 
damnified, or whereby cattle enter and do damage > — this 
a£tion lies. Id. 225. 

So, if a man be bound to the repair of a bridge, by the 
negleft whereof another hath a fpecial damage 5 or, bound 
to repair a bank, doth it not, whereby the land of another 
is overflowed. Id. 

So, if a man negleft to do that which he hath under- • 
taken to do, an aftion upon the cafe lies : as if a man de- 
liver goods to a carrier, to carry them to a certain place, 
and the carrier ldfes them, aftion of the cafe lies againft 
him ; for by the common cuftom of the realm, he ought to 
carry them fafely. Or if any one, who is not a common 
carrier, undertakes to carry goods and to deliver them at 
fuch a place, if he doth not carry them, an a£Uon lies ; and 
this, although the plaintiff doth not agree for a price certain, 
but fays he will content him. Id. 

AJfo 
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- Alfo this action lies for words fpbken to or concerning 
Another, whereby one is defamed and damnified. All fcan- 
-dalous words are actionable which may affect one's life or 
limb, his liberty, office or place of truft, trade, or prefer- 
ment ; or which difparage his title to his eftate, or where 
the words tend to one's difherifon, as by calling one baftard 
that is an heir to land ; or where they tend to one's parti- 
cular damage, and he is actually damaged thereby. 

4 Co. 15. 

So, it lies for a nuifance to the habitation or* eftate of 
another 5 as if a man build an houfe hanging over the houfe 
of another, whereby the rain falls upon it : fo if he ftops the 
ancient lights of another houfe. 1 Com. Dig. 231. 

But an action upon the cafe doth not lie for a common 
nuifance, for there the remedy can only be by indictment. 
Otherwise it is, where there is a fpecial damage ; as if a man 
make a ditch in the highway, and my horfe falls into it ; or 
if my fervant falls in, and maims himfelf, whereby I lofe his 
fervice 5 fo if he lay logs in the highway, whereby my horfe 
falls with me : in all thefe and the like cafes, an action will 
lie to be fatisfied in damages. Id. 234. 

* CASTELLAIN, the governor of a cajlle or fortified place. 
Cdftellarium is the precinct or jurifdiction of fuch caftlc. 
And cafiellortim operatio is caftle work, or fervice of the te- 
nants for building and upholding of caftles ; which was one 
of the three neceffary charges (the trinoda neceffitas) to which 
all lands among our Saxon anceftors were charged. Immu- 
nities from this charge were fometimes granted by the lords, 
tit fint qttieti de cajiellorum operibus. Caflleivard was the fer- 
vice of guarding or watching at fuch caftle. 

CASTIGATORY (from cajiigo> to chaftife) is the duck- 
ing ftool provided for the punifhmer.t of fcclding women, 
wherein they are plunged or foufed overhead in the water. 

CASUAL EJECTOR, anciently, in the trial of right to 
lands by ejectment, was a perfon, fuppofed cafuaHy or by 
accident to come upon the land, and turn out the lawful 
polfe/Tor. For, originally, in order to the trying the right 
by ejectment, feveral things were neceflary to be made out 
before the court : Firft, a title to the land in queftion \ upon 
which he was to make a formal entry : and, being fo in poi- 
feflion, he executed a Uafe to feme third perfon or Icifte, 
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, leaving him in poflelfion : then the prior tertant, or Ibme 
other perfon (either by accident or by agreement beforehand), 
came upon the land and turned him out : and for this oujlet 
or turning out, the action was brought. But now all thefe 
formalities are difpeitfed with, except the mere trial of the 
title. 3 Black* 202* 

CASU CONSIMILI is a writ of entry, granted where 
tenant by the curtefy, or tenant for life aliens in fee, or in 
tail, or for another's life. Aixl it is brought by bim in re- 
version againft the party to whom fuch tenant fo aliens to his 
prejudice, and in the tenant's life-time. It takes its name 
from this; that the ckrks of the chancery did, by theiar 
common aflent, frame it to the likenefs of the writ called 
In cafu provifo) according to the authority given them by the 
" ftatute of WeJIminJter 2. c. 24. which itatute, as often as 
there happens a new cafe in chancery fomething like the for- 
mer, yet not fpecially fitted by any writ, authorifes them 
to frame a new form anfwerable to the new cafe, and as 
like the former as may be. 7 Co. 4. F. N. B. 206. 

CASU PRIVISO is a writ of entry given by the ftatute 
of Gtoucejler, c. 7. where a tenant in dower aliens in fee, or 
for life ; and it lies for him in reverfion againft the alienee* 
This writ, and the writ of cafu cotifimili, fuppofe the tenant 
to have aliened in fee, though it be for life only * and a cafu 
provifo may be without making any title in it, where a leafe 
is made by the demandant himfeLf to the tenant that doth 
alien. But if an anceftor leafe for life, and the tenant alien 
in fee, the heir in reverfion muft have this writ with the 
title included therein. F. N. B* 205, 6. 

CATCHPOLE, one of the (herifPs bailiffs, fo called be- 
caufe he catches by the poll or head the party arrefted. 

CATHEDRAL. After the efta1>li{hment of Chriftianity, 
the emperors and other great men gave large demefnes and 
other pofleflions for the maintenance of the clergy, whereon 
were built the firft places of public worfliip, which were 
called cathedra, cathedrals, fees, or feats ; from the clergy's 
refidence thereon. And when churches were built in the 
country, the clergy were fent out from the cathedrals to 
officiate in thofe churches, the cathedral or head feat re- 
maining to the bifjiop, with fome of the chief of the clergy 
as his aififtants. 

CATHE- 
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C ATHEDR ATICUM. In honour of the cathedra/ church, 
and in token of fubjec"tion to it, every parochial minifter 
within the diocefe pays to the bifhop an annual penfion, 
called cathedraticum ; but, from its being ufually paid at the 
biffyop's fynod or vifitation, it commonly goes uuier the name 
of fymdals. 

CATTLE, from Ireland) by feveral afts of parliament, 
are prohibited to be imported : but of late years thefe re- 
ftri&ions are taken off by temporary a£fcs, and all forts of 
cattle permitted to be imported from Ireland duty free. 

By the articles of the Union, Scotch cattle in England {hall 
be liable to no other duties than Englifh cattle. 5 An. c. 8. 

And by c G. 3. c. 43. cattle maybe freely imported from 
the ifle of Man. 

By 3 & 4 Ed' c ' l 9* no perfon 1 fhall buy any cattle and 
fell the fame again in the fame market or fair, on pain of 
forfeiting double. And this aft continues in force, although 
the other a£ts againft foreftalluig, ingroffing, and regrating, 
are repealed by 12 G. 3. c* 71. 

Killing cattle in the night-time is felony and tranfportationj 
and wounding any cattle in the night-time incurs a forfeiture 
of treble damages. 22 & 23 C. 2. c. 7. 

Stealing any cattle or ftieep, or killing the fame with in^ 
tent to fteal the whole carcafe or any part thereof, is felony 
without benefit of clergy. And 10/. reward is given for 
convicting an offender. 14 G. 2. c. 6. 15 G. 2. c. 34. 

By the black aft, 9 G. c. 22. killing or wounding any cat- 
tle is made felony without benefit of clergy : and the hun- 
dred fliall anfwer damages. 

To prevent fpreading of the diflemper amongft the horned 
cattle, the king by his proclamation may prohibit the im- 
portation of hides or fkins, or any other part of any cattle or 
beaft, under fuch regulations as he fhall think fit. 9 G. 3. 
c. 39. 

CAVEAT is a caution entered in the fpiritujal court, to 
ftop probates, administrations, licences, difpenfations, facul- 
ties, inftitutions, and fuch like, from being granted without 
the knowledge of the party that enters it. 

And a caveat is of fuch validity by ,the ecclefiaftical law., 
that if an inftitution, adminiftratjon, or the like, be granted 
pending fuch caveat , the fame is void : but this the temporal 
courts pay no regard to. 3 Black. 246. 

L2 CERTI- 
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CERTIFICATE is a writing made in any court, to give 
notice to another court of any thing done therein, which t is 
ufually by way of tranfcript. And fometimes it is made 
by an officer of the fame court, where matters are referred 
to him, or a rule of court is obtained for it, containing the 
tenor and effect of what is done. 

Sometimes where a qutftion of law arifes in the court of 
chancery, the lord chancellor refers it to the judges of the 
court of king's bench or common pleas, upon a cafe ftated 
for that purpofe ; who thereupon, having heard counfel on 
both fides, certify their opinion to the chancellor. 3 Black. 

So there is a certificate of a judge upon trial of a caufe at 
nifi prius : as where it is enacted by feveral ftatutes, that 
if the jury in an action of trefpafs give lefs damages than 
40/. the plaintiff (hall have no more cofts than damages, 
unlefs the judge (hall certify under his hand that the trefpafs 
was wilful and malicious. There is aifo a certificate of a 
judge certifying the conviction of a felon, to entitle the pro- 
fecutor to an exemption from parifh offices, and to a pecu- 
niary reward for fuch conviction. 3 Black. 214. 

Sometimes a certificate from a proper olljcer is admitted, 
without finding the matter by verdict of a jury ; as the cuf- 
tom of the city of London with refpect to the distribution of 
the effects of freemen deceafed, is certified by the mouth of 
the recorder. 3 Black. 334. 

Certificate of ajftze of novel dijfeifn is a writ granted for 
the re-examining of a matter paifed by affize before the king's 
juftices, directed to the fherilf, commanding him to call the 
parties before the juftices on fuch a day, that the matter 
maybe further examined. F. N. B. 181. 

Certificate cle recognitione fiapula is a writ commanding the 
mayor of the ftaple to certify to the lord chancellor a ftatute~ 
ftaple taken before him, where the party himfelf detains it, 
and refufes to bring in the lame. Reg. Orig. 152. There 
s a like writ to certify a itatute merchant, and in divers 
'other cafes. Id. 148. 151. 

On certificate to the lord chancellor by four parts in five 
of a bankrupt's creditors, that the bankrupt hath made an 
honeft difcovery of his effects, and conformed to the direc- 
tions of the law, the bankrupt (hall be intitled to a ratable 
allowance out of his effects. 

'So there is a certificate of the fettlement of a poor per{bn, 
by the churchwardens, and ovcrfeere, to $ntkle the party 
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obtaining the certificate to refide in another parifli without 
moleftation, fo long as he (hall not become chargeable to 
fuch other parifli. 

CERTIORARI is an original writ, ifluing out of the 
court of chancery or of the king?s bench, dire&ed in the 
king's name to the judges or officers of inferior courts, com- 
manding them to certify or to return the records of a caufe 
depending before them, to the end the party may have the 
more fure and fpeedy juftice, before the king. or fuch juftices 
as he (hall aflign to determine the caufe. 1 Bac. Abr. Cer? 
tiorari. 

A certiorari lies in all judicial proceedings, in which a 
writ of error doth not lie ; and it is a confequence of all in- 
ferior jurifdi&ions ere&ed by aft of parliament, to. have 
their proceedings returnable in the king's bench. L. Raym. 
469. 

But it feems agreed, that a certiorari (hall not be granted 
to remove an indiftment after a convi&ion, unlefs for fome 
fpecial caufe, as where the judge below is doubtful what 
judgment to give. 2 Hatu. 288. 

Alfo it feems a good obje&ion againft \the granting i't, 
that iflue is joined in the court below, and. a venire awarded 
for the trial of it. Id. 

After a certiorari is allowed by the inferior court, it makes 
all the fubfequent proceedings on the record removed by 
it erroneous. Id. 293. 

But it has been adjudged, that if a certiorari for the re- 
moval of an indi&ment before juftices of the peace be not 
delivered before the jury be fworn for the trial of it, the 
juftices may proceed, i Haw. 294. 

And the juftices may fet a fine to complete their judgment, 
after a certiorari delivered. L. Raym. 15 15. 

Every return of a certiorari ought to be under feal. And 
if the perfon, to whom it is direfted, do not make a return, 
then an alias, that is, a fecond writ, then a p/uries 9 that is, 
a third writ, {hall be awarded, and tften an attachment. 
O >mpt. 1 16. 

CESSAVIT is a writ that lieth in divers cafes, upon 
this general ground, that he againft whom it is brought hath 
for two years ceafed or negle&ed to perform fuch fervice or 
to pay fuch a rent as he is bound to by his tenure, and hath 
not upon his lands or tenements fufficient goods or chattels . 
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to be diftrained. And if a tenant for years of land at cer* 
tain rent fuffers the rent to be behind two years, and there 
is no fuch diftrefs to be had upon the land ; then the land- 
lord fhall recover the land : but if the tenant come into court 
before judgment given, and tender the arrearages and da- 
mages, and find fecurity that he mail ceafe no more in pay- 
ment of the rent, then the tenant {hall not lofe his land. 
F.N.B. ' 

CESSION, ceflio % fignifies a cenftng y yielding up, or giving 
6ver \ and is, when an ecclefiaftical perfon having a benefice 
with cure pf fouls, takes another benefice incompatible. — 
For by tiit ftatutfc of 21 H. 8. c. 13. if any one having a be- 
nefice with cure of fouls of 8/. a year or upwards in the king's 
books, accepts arty other without a difpenfation* the firft 
fhall be adjudged Void, and the patron may prefent as if the 
incumbent had died or refigned. And a vacancy thus .made . 
tbT want of a difpenfation, is called ceflion. i Black. 3fj2. 

But the avoidance of the former benefice doth not takg 
£lace as to lapfe, till induction to the fecond : for though 
the patron hath fix months from the induction to prefent to 
fave the incurring of a lapfe, yet he may, if he pleafes, pre- 
fent before the induction. Bur. MaHsf. 15 12. 

Ceflion is not made by taking a deanry, archdeaconry, * 
prebend, Or re&ory, where there is a vicarage endowed \ be- • 
cdtife the ftatute ottly eitends to benefices with cure of fouls. 

But where an ecclefiaftical perfon is made bifhop, his for- 
mer benefices bec6nie Void by ceflion, and the king (hall 
jttefent to the benefices fo vacated j for the avoidance made' 
by ptomotiotl to a bifhoprick is only changing one^ life for 
another, and therefore is no prejudice to the patron •, for 
which reafoh, the law allows the king to ptefent fdf that 
turn. But the king, if he pleafes> may grant to the bifhop 
a* difpenfation to tetairi his former preferment, which dif- 
penfation fe called a cotnmendam refiner*. 

CESTUY QUE TRUST is he who hath a truft in 
lands and tenements committed to him for the benefit of 
another. If the perfon intrufted doth not perform his truft, 
he is compellable thereto in a court of equity. 

CESTUY QUE VIE is he for whofeiife land is holden 
by another perfon, which other perfon is therefore called 
tenant pur outer vie, or tenant for another's life. 

CESTUY 
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CESTUY QUE USE is he to whofe ufe land is granted 
to another perfon, -which other perfon is called the terre- 
Unanty having in himfelf the legal property and pofleffion, 
yet not to his own ufe, but to difpofe thereof according to, 
the intention of the cejluy que ufe, and to fuffer him to tak$ 
the profits. 

CHAIRS, See Coaches, 

CHAISES. Sec Coaches, 

CHALLENGE, of -jurors, is of two kinds ; either to the 
array, by which is meant the whole jury as it ftands ar- 
rayed in the panel or little fquare pane of parchment on which 
the jurors names are written : or to the polls; by which are 
meant the feveral particular perfons or heads in the array. 
1 Injl. 156. 158. 

Challenge to the array is in refpect of the partiality or de* 
fault of the fheriff, coroner, or other officer that made the 
return: and it is two-fold: 1. Principal challenge to the 
array, which, if it is made good, is a fufficient caufe of ex* 
ception, without leaving any thing to the judgment of the 
triers. As if the fheriff is of kindred to either party ; or if 
any of the jurors be returned at the denomination of either 
of the parties. 2. Challenge to the array for favour ; which 
being no principal challenge, mull be left to the discretion 
and confcience of the triers. This is, where either of the 
parties fufpects that the juror is inclined to favour the op- 
pofite party. Id. 

. Challenge to the polls is three-fold : 1, Peremptory, where 
a man challenges upon his own diflike of the juror, without 
fhewing any caufe* 2, Principal challenge to the polls ; 
where caufe is fhewed, but which, if found true, ftands 
fufficient of itfelf, without leaving any thing to the triers, 
3. Challenge to the polls for favour ; which is, when either 
party cannot take any principal challenge, but fheweth caufes 
of favour, which mull be left to the triers, upon hearing 
the evidence, to find the juror favourable or not favourable, 
— - Caufesof challenge to the polls are infinite. Id* 

CHALLENGE TO FIGHT, See Duel. 

CHAMPERTY, campi partition is the unlawful mainta* 
ftance of a fuit, in consideration of fbme bargain to have 

L 4 part 
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part of the lands or thing in difpute, or part of the gains* 
By theftatute 33 Ed. 1 . J?. 3. both the champertor, and he 
who confents thereunto, (hall be imprifoned three years, and 
make fine at the king's pleafure. And by 1 R. 2. r. 9. 
feoffments of lands and gifts of goods for maintenance ftiall 
be void, and the perfon dhTeifed fhall recover the lands with 
double damages. 

CHANCEL of a church, cancellus^ is fo called a cancellis, 
from the lattice-work partition between the quire and the 
body of the church, fo framed as to feparate the one from 
the other, but not to intercept the fight. 

Generally, the rector or parfon is bound to the repair of 
the chancel j but where the cuftom hath been for the parifh, 
or for the vicar, or for the owner of a particular eftate, to 
repair the chancel, that cuftom is good. Gibf. 199. And 
the repairing of the chancel is prima facie a difcharge from 
contributing to the repairs of the church. Id. 

It hath been faid, that the parfoir, or reftor impropriate, 
is intitled to the chief feat in the chancel ; but by prefcrip- 
tion another parifhioner may have it. Noy 9 153. But 
where there is no prescriptive right, it feems that the bifhop 
hath the fame power of aifpofing of the feats in the chancel, 
as he hath in the body of the church. Gibf. 200. 

CHANCELLOR OF A DIOCESE is an ecclefiaftical of- 
ficer under the bifhop, whofc office includes in it the power 
both of an official principal and vicar general. The proper 
work of an official is, to hear caufes between party and 
party, concerning wills, legacies, mortuaries, and other like 
temporal matters. The office of vicar general is, the exer- 
cife and adminiftration of jurifdiclion purely fpiritual, as vi- 
fitation, correction of manners, granting inftitutions, and 
the like, with a general infpeftion of men and things, in 
order to the preferving of difcipline and good government in 
the church. 

CHANCELLOR, Lord. See Chancery, 

CHANCEMEDLEY fignifies a cafual meddling or con- 
tention, and, in common fpeech, is applied to any manner of 
homicide by mifadventure, whereas in ftriclnefs and pro- 
priety it is only applicable to fuch killing as happens in felf- 
defence upon a fudden rencounter, when the flayer hath no 
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other poffible means of efcaping from the aflailant. As where 
the flayer, either having not begun to fight, or (having be- 
gun) endeavours to decline any farther ftruggle, and after- 
wards being clofely prefled by his antagonilt, kills him to 
avoid his own deftruftion, this is homicide by chancemed- 
ley. 4 Black. 1 84. 

CHANCERY, in matters of civil property, is the highelt 
and mod important of the king's fuperior and original courts 
of juftice. It hath its name of chancery, cancellaria, from 
the judge who prefides therein, the lord chancellor or can- 
cellartiis ; which name and office, under the Roman empe- 
Tors, fignified a chief fcribe or fecretary. And when the 
modern kingdoms of Europe were eftablifhed upon the ruins 
of the empire, almoft every ftate preferved its chancellor, 
who had the iupervifion of all charters, letters, and other 
public inftruments of the crown, and cancelled or authenti- 
cated them as circumftances might require. 3 Black. 46. ' 

And when feals came in ufe, he had always the cuftody 
of the king's great feal. So that the office of chancellor or 
lord keeper of the great feal (whofe authority with us is one ( 
and the fame) is created by the mere delivery of the king's 
great feal into his cuftody ; whereby he becomes, without 
writ or patent, an officer of the greateft weight and power 
of any now fubfifting in the kingdom, and fuperior in point 
of precedency to every temporal lord. He is a privy coun- , 
fellor by his office, and prolocutor of the Houfe of Lords by 
prefcription. To him belongs the appointment of all juf- 
tices of the peace throughout the kingdom \ he is vifitor, in 
right of the king, of all hofpitals and colleges of the king's 
foundation and patron of all the king's livings under the 
value of 20 1, a-year in the king's books. He is general 
guardian of all infants, idiots, and lunatics ; and has the 
general fuperintendence of all charitable ufes in the king- 
dom. And all this, over and above the vaft and extenfive 
jurifdiftion which he exercifeth in his judicial capacity in 
the court of chancery. 3 Black. 46. 

In the chancery are two courts; one ordinary, being a 
court of cGtntnm law ; the other extraordinary, being a court 
of equity. The ordinary or common law court is a court of 
Tecord. Its jurifdi£tion is to hold plea upon a fcire facias 
to repeal and cancel the king's letters patent, when made 
againit law, or upon untrue fuggeftions ; and to hold plea 
on all perfonal adHons, where any officer of this court is a 
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jarty ; and of executions oji ftatutes, or of recognizances m 
nature of ftatutes j and, by. feveral a&s of parliament, of 
divers other offences and caufes > but this court cannot try 
a caufe by a jury, but the record is to be delivered by the 
lord chancellor into the king's bench to be tried there, and 
judgment given thereon. And when judgment is given in 
this common law part of chancery upon demurrer, or the 
like, a writ of error lies returnable into the king's bench ; 
but this hath not been pra£Hfed for many years. From this 
court alfo proceed all original writs, com millions of chari- 
table ufes, bankrupts, fewers, idiots, lunatics, and the like : 
and for thefe ends this court is always open. 3 Black. 47. 
tf W, L 4. c. 1. 

The extraordinary court is a court of equity and proceeds 
by the rules of equity and good confeience. This equity 
confifts in abating the rigour of the common law, and giv- 
ing a remedy in cafes where no provifion, or not fufficient 
provifion, hath been made by the ordinary courfe of Iaw> 
The jurifdi£Hon of £his court is of vaft extent, Almofl all 
caufes of weight and moment, firft or laft, have their deter* 
mkiation here. In this court relief is given in the cafe of 
infants, married women, and others not capable of a&ing 
for themfelves. All frauds, for which there is no remedy 
at law, are cognizable here ; as alfo all breaches of truft, 
and unreafonable or unconfcionable engagement^. It will 
compel men to perform their agreements ; will relieve mort- 
gagors and obligors again ft penalties and forfeitures, on pay- 
ment of principal, intQjreft, an ^ cofis ; will rectify miftakes 
in conveyances j , will grant injunctions to ftay wafte; and 
reftrain the proceedings of inferior courts, that they exceed 
not their authority and jurifdiftion. Id. 

The method of proceeding in equity is, firft, to file the 
till of complaint, fetting forth the injury done, and praying 
relief. After the bill is filed, procefs of fubpaena iffues to 
compel the defendant to appear. On his appearance, if 
(there is no caufe of plea in bar, he puts in his anfuwr. 
Then the plaintiff brings his replication^ unlefs he files ex~ 
teptions againft the anfwer as infufficient. The feveral plead- 
ings being fettled, and the parties come to ifiue, witnejfes 
are examined upon interrogatories, either in court, or by 
commilfion in the country. And when the plaintiff and de- 
fendant have examined their witneffes, publication is to be 
made of the depofitions, , and the caufe fet down for hear* 
ing. After wluch follows the decree ; which decree being 
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ferved on the party under the feal of the court, and flo* 
obeyed*, att the pf oceffes of contempt will iffue out againft 
him for his tmprifonment till he yields obedience to it \ o* 
there may be an injuntllon granted for the pofleffion of land, 
where the decree is for land, and the party remains obftinate 
after his imprifonment. From this court an appeal lies to 
the Houfe of Lords, the laft refort of temporal jurifdi&ioa 
in this kingdom. 

CHAPELS; capellec, are of divers kinds: 

1- Private chapels ; fucli as noblemen and other religious 
and worthy perfons have, at their own private charge, built 
in or near their own houfes, for them and their families 
therein to perform religious duties. Thefc, and the ornal- 
fiients belonging to the fame/ are maintained at thcfe per-» 
fons charge to whom they belong, and chaplains provided 
for them by themfelves. Begge. Fart I. c. 121 

2. Free chapels, fo called from their freedom or exemption 
from all ordinary jurifdi&ion. All free chapels, together 
frith the chantries, were given to the king in the firlt year 
of the reign of Edward the Sixth, except fome few that ar6 
excepted in the a£ts of parliament by which the others were 
given j and except fuch as have been founded by the king, or 
by his licence, fincc the difiblution. And the king hirafelf 
vifits his free chapels, and not the ordinary \ which office of 
rifitation is executed for the king, by the lord high chancel- 
lor. Godolph. 145. 

3. Chapels of eafe under the mother church, built for the 
eafe of the partfhioners efpecially in larger parifhes. Some 
of thefe chapels of eafe have parochial rites granted to them 
by the ordinary, of baptifm and fepulture : others have only 
the privilege of prayers and preaching. At the foundation 
of thcfe chapels it is generally provided that they {hall be 
no prejudice to the mother church, either in revenues or m 
exemption from fubordination and dependence, 

CHAPTER of a cathedral church confifls of perfons cc- 
clefiaftical, dean, and canons or prebendaries, whereof the 
dean is the head ; all fubordinate to the bifhop, to whom 
they are as afliftants in matters relating to the church, for 
the better ordering and difpofing the things thereof, and the 
confirmation of fuch leafes of the temporalties and offices 
relating to the biflioprick, as the bifhop ftiall make from time 
U> time. And they are termed capitulum, as a kind of head, 
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inftituted not only to aflifl the bifliop in manner aforefaid^ 
/but alfo anciently to rule and govern the diocefe in the time 
of vacation. 

CHARITIES : the king has the general fuperintendence 
of all charities which he exercifes by the lord chancellor. 
And by the ftatute 43 Eliz. c. 4. authority is given to the 
lord chancellor to grant commiffions to inquire into any 
abufes of charitable donations, and rectify the fame by de- 
cree. 

But by the 9 G. 2. c. 36. no lands, or money to be laid 
out in lands, mail be given to any charitable ufe, unlefs by 
deed indented, executed twelve months before *he death of 
the donor, and inrolled in chancery within fix months after 
execution, and unlefs made to take effect immediately, and 
be without power of revocation. 

Concerning the colle&ing of charity money on briefs. See 
Brief. 

CHARTER, chart a, a written* paper or parchment, is of 
divers kinds, and diftinguiftied into charters of the king, and 
charters of private perfons. Charters of the king are thofe 
whereby the king pafTeth any grant to any perfon or body po- 
litic, as charters of exemption, of privilege, of pardon j the 
great charter of liberties is called by way of pre-eminence* 
magna charta. Charters of private. perfons are deeds and in- 
ftruments for conveyance of lands. 

CHARTER HOUSE is a corruption of Chart reux (Car- 
thufta ) the name of a town in France, where an order of 
monks was inftituted, from thence called Carthitftans. 

CHARTER LAND was hnd held by writing, otherwife 
called book land ; as oppofed to falkland, which was an infe- 
rior kind of tenure, without writing, held merely at the 
will of the lord. 

CHARTER PARTY, charta partita, is a deed or writ-: 
ing divided, or pair of indentures, among merchants or fea- 
faring men, containing the covenants and agreements made 
between them, touching their merchandize and maritime af- 
fairs. 

A charter party of affreightment fettles agreements, as to 
die curgo of £hip5 > and binds the; mailer .to deliver the; 
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cargo in good condition, at the place of difcharge, accord- 
ing to agreement : and fometimes the mafter obliges himfelf, 
ftiip, tackle, and furniture, for performance. 

CHASE is a privileged place for receipt of deer and beafta 
of the foreft, and is of a middle nature between a foreft and 
a park. It is commonly lefs than a foreft, and not endowed 
with fo many liberties, as officers, laws, courts ; and yet is 
of a larger compafs than a park, having more officers and 
game than a park. Every foreft is a chafe, but every chafe 
is not a foreft. It differs from a park in that it is not in- 
clofed ; yet it mutt have certain metes and bounds, but it 
may be in other men's grounds as well as in one's own. 
Maniv, 49. 

Beafts of chafe are the buck, doe, fox, martern, and roe. 
Id. 44. 

, A foreft is governed by the foreft law, but a chafe is go- 
verned by the common law. Id. 52. 

CHATTELS is a French word, and fignifies goods > com- 
prehending all goods, moveable and immoveable; except 
fuch as are in nature of freehold, or parcel of it. And 
chattels are either perfonal or real : Perfonal are fuch as be- 
long immediately to the perfon of a man ; and for which, 
if they be any way injurioufly withheld from him, he hath 
no other remedy but by perfonal a&ion : chattels real arc 
fuch as either appertain not immediately t6 the perfon, but 
to fome other thing by way of dependency, as a box with 
writings of land; or fuch as are iffuing out of fome im- 
moveable thing, as a leafe, or rent for term of years ; and 
they concern the realty, lands and tenements, .intereft in ad- 
vowfons, in ftatutes merchant, and the like. 1 Injl. 118. 

CHAUNTRIES, cant aria > in the times of popery, were 
endowments of land or other revenues, for maintenance of 
one or more priefts, to celebrate daily mafs for the fouls of 
the founder and his kindred, and of their other benefactors 5 
fometimes at a particular altar, and oftentimes in little cha- 
pels added to cathedral and parochial churches for that pur- 
pofe. 

CHEATS, punilhable by fine and imprifonment at the 
common law, may in general be defcribed -to be deceitful 
jra£ticcs^ in defrauding or endeavouring to defraud another 
6 " of 
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of his known right, by means of fame artful device, contrary 
to the plain rules of common honefty ; as by playing with 
falfe dice ; by caufaig an illiterate perfbn to execute a deed 
to his prejudice ; reading it over to him in words different 
from thofe in which k was written *, and fuch like. 1 Haw. 
188. 

Alfo the perfon injured by fuch fraud may have an a&ion 
Upon the cafe for damages ; as where a perfon fells one com- 
inodky for another, or felte by falfe weights and meafures : 
in whicfi, and the like cafes, an aftion will lie upon the con- 
tract, becaufe the law always implies that every tranfadion 
k fair and honeft. In buying and felling, it is always un- 
derftood, that the feller undertakes that the commodity he 
fells is his own ; and if it proves otherwife, an a&ion on 
the cafe lies again ft hira, to exa& damages for tliis deceit. 
In contradts for provifions, it is always implied that they 
are wholefomc ; and if they be riot, the feme remedy may 
be had. _ Alfo if he that fells any thing, doth upon the fale 
Warrant it to be good, the law annexes a tacit contraft to 
this warranty, that if k be not fo, he ihall make compensa- 
tion to the buyer j otherwife k is an injury to good faith, 
for which an a&ion on the cafe will lie to recover damages. 
3 Blaek. 164. 

As there are fome frauds which may fee relieved civilly, 
and not punifhed criminally, (with the complaints whereof 
the courts of equky commonly abound \) fo there are other 
frauds which may not be helped civilly, and yet (hall be pu- 
niftied criminally : thus, if a man goes about, and pretends 
to be of age, «nd defrauds many perfons by taking credit 
for confiderable quantities of goods, and then infills on his 
non-age j the perfons injured cannot recover the value of 
their goods, but they may mdi& and punifh him for a com- 
mon cheat. 

And the diftinftion in all cafes of the like kind is this : 
that, in fuch impofitions or deceits where common' prudence 
ftvay guard perfons againft their fullering from them, the 
offence is not indi&able, but the party is left to his civil re- 
medy for the redrefs of the injury that has been done to 
him ; but where falfe weights or meafures are ufed, or falfe 
tokens produced, or fuch methods taken to cheat and deceive, 
as people cannot by any ordinary care or prudence be guarded 
againil, there it is an offence indictable. Bur. Mansf. 1 125. 

By ftatute 33 H. 8. c. 1. if any perfon (hall falfely and de- 
ceitfully obtain any money or other goods, by colour and 
9 means 
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jntansof. any falfe privy token, or counterfeit letter mite in 
another man's name ; he fliall have fuch puniflraaent by im~ 
prifonraent, pillory, or other corporal pain (except death^as 
the court fliall award. 

By 30 G. 2. c. 24. all perfons who by falfe pretences fliall 
obtain any money, goods, or merchandize, with intent to 
defraud any perfon of the fame, fliall be fined and impri- 
soned, or put in the pillory, or publicly whipped, or trans- 
ported for feven years, at the difcretion of the court* 

By 9 Atu c. 14* if any perfon fliall, by cheating in any 
kind of gaming, win any money or other thing, he fliaH 
forfeit Ave times the value, and fuller as in cafe of per* 
jury. 

CHEVISANCE (from the French, acheve* or imr 4 to 
Cfimpkte jgt come to the ( chief) head, or end) fignifies an 
agreement or compofition made, and in our ilatutes is ufcd 
for a bargain or contract in general j and not, as ibme have 
thought, as denoting particularly an unlawful or indirecl: 
agreement only \ for, in the inftances produced, it is ufed to 
fignify the fame as the words bargain or contratl ; and is 
ftill retained in all commiflions of bankrupt, in which the 
bankrupt is ftated to ufe and exercife the trade of merchan- 
dize, by way of bargaining, exchange, bartering, and 
chevifance* 

CHIEF, tenure in, was the mpft honourable fpecied of 
holding lands and tenements, and belonged only to thofe 
who held immediately of the king in right of his crown and 
dignity, whowere called the king's tenants in chiefs or in capites 
But by the 1 2 £ 2. c. 24. all thefe kinds of tenure are abo* 
liflied, and turned into free and common focage. 

CHILD, See Parents and Children. 

CHIMINAGE (Fr. chimin, a way), a toll due by cuftom 
for having a way through a foreft : if it was a footway only, 
it was called pedage, 

CHIMNEY-SWEEPERS. By 28 G. 3. c. 48. feveral 
regulations are made refpecling chimney-fweepers and their 
apprentices ; and all differences and difputes between them 
are to be determined by one juftice of the peace. 

CHIPPING, 
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CHIPPING, when it is part of the namer of a place, dt* 
notes fuch place to be a market town : as Chippenha?n f Chip* 
ping Norton, from the Saxon cyppan y ceapan, to buy ; whence 
cheapen. So chippin-gavel, a toll for buying and felling. 

CHIROGRAPH (from a hand, and yg<z<pco 9 to 

write) fignifies a deed, or other public inftrument in writ- 
ing, which anciently were attefted by the fubfcription and ' 
croffes of witneffes ; afterwards, to prevent frauds and con* 
eealment, they made their deeds of mutual Covenant in a 
Jcript and refcripty or in a part or counterparty and in the mid-» 
die between the two copies they drew the capital letters of 
the alphabet, and then tallied or cut afunder, in an indented 
manner* the fheet or {kin of parchment j which, being de- 
livered to the two parties concerned, were proved authentic 
by matching with and anfwering to one another. Deeds 
thus made were denominated fyngrapha by the canonifts, and 
with us chirographay or handwritings. 2 Black. 296. 

Chirograph was alfo ufed for a fine ; the manner of in- 
^rolling whereof, and cutting the parchment in two pieces, 
is ftill obferved in the chirographer's office. Id, 

CHIVALRY, court of, was anciently held before the 
lord high conftable and earl marfhal of England jointly, and 
afterwards before the earl marfhal only. This court hath 
cognizance of contrafts and other matters touching deeds of 
arms and war, as well out of the realm as within it. It is 
now grown intirely out of ufe, on account of the feeblenefs 
of its jurifdiftion, and want of power to inforce its judg- 
ments ; as it can neither fine nor imprifon, not being a 
court of record. 3 Black. 68, 

CHIVALRY, tenure in. See Knights Service. 

CHOCOLATE. See Coffee. 

CHOSE is a French word, and fignifies thing ; arid a 
chofe in aclion is a thing of which a man hath not the poffef- 
fion or aftual enjoyment, but hath a right to demand the 
fame by aclion. For property in things perfonal is of two 
kinds, either in pojfeffiony where a man has not only the right 
to enjoy, but alfo the a&ual enjoyment of the thing ; or elfe 
it is ifi aclion, where a man hath only a bare right, without 
any occupation or enjoyment. The poffeilion whereof, how- 

• ever, 



Digitized by Google 



C H U 



161 



ever may be recovered by a fuif or a£Uon at law : from 
whence the thing fo recoverable is called a thing or chofe in 
aBion. 2 Black. 389. 397. 

Thus money due on a bond is a chofe in 'aBion ; for a pro- 
perty in the debt vefts at the time of forfeiture mentioned 
in the obligation, but there is no pofleffion till recovered by 
courfe of law. Id. 397. 

If a man promifes or covenants with me to do any act, 
and fails in it, whereby I fuffer damage, the recompence 
for this damage is a chofe in aBion ; for though a right to 
fome recompence vefts in me, at the time of the damage 
done, yet what and how large fuch recompence {hall be, 
can only be afcertained by verdift ; and the pofleflion 
can only be given to me by legal judgment and execu- 
tion. Id. 

. CHURCH: 

1. The letters ch were anciently pronounced hard, as the 
letter k. In the northern parts of England, as alfo in ScoU 
land) the ancient pronunciation is ftill retained in the word 
kirk or kurk ; being as it were ttvpiov oi*o$, the Lord's houfe, 
or tcupiatcov, belonging to the Lord. 

2. By the common law and general cuftom of the realm, 
it was lawful for earls, barons, and others of the laity, to 
build churches j but they could not ere£t a fpiritual body 
politic to continue in fucceffion, and capable of endowment, 
■without the king's licence and, before the law mall take 
knowledge of them as fuch, they muft alfo have the bifhop's 
leave and confent, and be confecrated or dedicated by him. 
3 Inft. 203. 

3. And after a new church is erefted, it may not be con- 
fecrated without a competent endowment: which en- 
dowment was commonly made by an allotment of 
manfe and glebe by the lord of the manor, or other, who 
thereby became patron of the church. Other perfons alfo, 
at the time of dedication, often contributed fmall portions 
of ground ; which is the reafon, why, in many parifhes, the 
glebe is not only diftant from the church, but lies in fcat- 
tered divided parcels. Ken. Par. Ant. 222. 

4. As to the form of confecration : — In the year 1661, a 
form for this purpofe was drawn up by the convocation, but 
was not authorized by authority 5 and now every bilhop as 
to this matter is left to his own judgment and difcretion. 

Vol. I. M But 
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But that form, as drawn up by the convocation, feeffis to fed 
generally followed. 

5. The anniverfary feaft on the day of the dedication of 
the thurch continued a long time, and is dill kept up in 
many places ; and this, drawing together a large refort of 
people, was the original of fairs on that day. And front 
thence in fuch places may probably be conjectured to what 
faint the church was dedicated. Ken. Par. Ant. 609. 
1 6. Of Common right, the repair of the church is in the 
parifliioners^ at leaft of the body of the church ; and fome- 
times of the chancel, as particularly in London, in many 
* churches there. But, generally, the parfon, or lay impro- 
priator, is bound to repair the chancel : fometimes the vicar 
is bound* but this muft be by fpecial cuftom. An ile in a 
church, belonging to a particular family, is commonly re- 
paired by thofe to whom it belongs. If two churches be 
united* the repairs of the feveral churches mall be made as 
before their union. Degge, Part 1. c. 12. 

7. Before the age of the reformation, no feats were al- 
lowed, nor any diftinft apartment in a church affigned to 
*diftin& inhabitants, except for feme very great perfons. 
The feats that were, were moveable* and the property of the 
incumbent, and fo in all refpetb at his difpofal. And, ge- 
nerally, the feats in Churches ate to be built and repaired as 
the church is to be, at the general charge of the parifhioners* 
unlefs any particular perfon be chargeable to do the fame by 
prescription. Id. 

And although the freehold of the body of the chufch be 
in the incumbent thereof, and the feats therein be fixed to 
the freehold, yet the ufe of them is common to all the 
people that pay to the repair thereof. But the authority 
of appointing what perfons (hall fit in each feat is in the 
ordinary. But, by cuftom, the churchwardens may have the 
ordering of the feats, as in London ; which, by the like cuf- 
tom, may be in other places. WatJ. c$$. 

If a man prefcribe, that he and his anceftof s, and all they 
whofe eftate he hath in a certain mefluage, have ufed to 
— fit, in a certain feat in the church time out of mind, in con^ 
fideration that they have ufed time out of mind to repair 
the faid feat, it is a good prefcriptfon : but if he prefcribe 
to have a feat generally, without the faid confideration of 
repairing the feat, the ordinary may difplace him, 2 RolI*t 
Abr. 288. 

& feat 
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A feat may not be granted by the ordinary to a perfof* 
and his heirs abfolutely. For the feat doth not belong to the 
perfon, but to the inhabitant ; otherwife, if he and his heijr* 
go away, and dwell in another pariflf, they might yet retain, 
the feat, which would be unreasonable. Gibf. 197. 

The title to a feat, on the foundation of prescription, 
is properly liable at common law. But for a difturbance 
in a feat, a man may fue in the fpiritual court ; and the 
defendant, if he will, may admit the prefcription to be 
tried there ; as a defendant doth a modus, or a penfion, 
by prefcription. 2 Salt. 551. 

In an a£Hon for difturbing the plaintiff in his pew, the 
plaintiff need not prove that he repaired it againft a ftranger j 
for this being a pofleffory aftion againft a ftranger, and a 
mere wrong doer, the plaintiff is not obliged to prove any 
repairs done by himfelf or others whofe eftate he hath ; for 
it is a rule in law, that one in poffeffion need not fliew any 
title or confideration for fuch pofleffion againft a wrong 
doer. But it is otherwife where one claims a pew or an ile 
in a church againft the ordinary, who has prima facie the 
difpofal of all the feats in the church ; and againft him a 
title or confideration mull be (hewn in the declaration* and 
proved upon the trial. 1 Wilf. 326. 

8. Rates for reparation of the church are to be made by 
the churchwardens together with the parifliioners aflembled 
upon public notice given in the church. And the major 
part of them that appear fliall bind the parifli 5 or if none 
appear, the churchwardens alone may make the rate. 
1 Bac. Abr. 373. 

The rate is not chargeable upon the land, but upon the 
perfon in refpeft of the land. And houfes, as well as lands, 
are chargeable •, and, in fome places, houfes only : as in cities 
and large towns where there are only houfes, and no lands 
to be charged. HetL 130. 

It hath been holdeny that there ought to be two rates, 
one for the fabric, and another for the goods and orna- 
ments, of the church : for that a rate for the reparation of 
the fabrick is real, charging the land, and not the perfon, 
but a rate for ornaments is perfonal, upon the goods, and 
not upon the land. 2 RolPs Abr. 291. But by reafon of 
the trouble and inconvenience attending fuch feparate affelT- 
ments, the pra&ice hath now univerfally obtained to make 
one afieffment fox; all. Deggt, Part %. c. ia# 
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If any perfon find himfeif aggrieved at the inequality of 
any fuch aficflment, his appeal mull be to the ecclefiaftical 
judge. Id. 

9. If any perfon fhall^ by words only, brawl in any church 
or church-yard, he fhall be fufpended from the entrance of 
the church : if he fmite or lay violent hands on another, he 
ihall be ipfo faBo excommunicate : if he fhall therein ftrike 
with any weapon, or draw any weapon to ftrike, he fhall 
have one of his ears cut off, and if he have no ears, he 
fhall be burned in the cheek with the letter F, whereby . 
he may be known to be a fray-maker and fighter. 5 & 6 • 
Ed. 6. c. 4. 

13. The way to a church may be claimed and maintained 
by libel in the fpiritual court. Gibf. 293. 

CHURCHWARDENS : 

1. Perfons exempted from the office of churchwarden 
are, all peers of the realm, by reafon of their dignity j 
clergymen, by reafon of their order •, members of parlia- 
ment, by reafon of their privilege ; attorneys, by reafon of 
their attendance in the king's courts ; apothecaries, having 
ferved feven years apprenticefhip perfons having profe- 

, cuted a felon to conviction; diflenting teachers-, and other 
diffenters, provided they find a fufficient deputy. And by 
26 G. 3. c. 107. c. 130. all ferjeants, corporals, and drum- 
mers of the militia ; and alfo all private men from the time 
of their enrolment, until they are discharged ; fhall not be 
liable to ferve as churchwardens. 

2. By Can. 118. churchwardens fhall be chofen yearly , 
in Eafter week, or fome week following, as the ordinary 
fhall direct. 

3. And they fhall be chofen by the joint confent of the 
minifter and parifhioners, if it may be if not, the minifter 
fhall chufe one, and the parifhioners another. Can. 89. 

But this is to be understood, where there is not a cuftom 
for the parifhioners to chufe both. L. Raym. 137. 

In fome places, the lord of the manor prefcribes for the 
appointment of churchwardens ; and this fhall not be tried 
in the ecclefiaftical court, although it be a prefcription of 
what appertains to a fpiritual thing. God. 153. 

4. A perfon elected churchwarden, and refufing to take 
- the oath according to law, may be excommunicated for fuch 

refufal j and no prohibition will lie. Gibf. 216. > 
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5. If the party chqfen offer himfelf, and the ecclefiaftical 
judge refufe to tender the oath to him, a mandamus from 
the temporal court will be granted. For . the ecclefiaftical 
judge is not to determine concerning the fitnefs or unfitnefs : 
and a churchwarden is a temporal officer, and hath the pro- 
perty and cuftody of the goods of the parifti. And as it is 
at the peril of the pariAiioners, fo they may chufe and truft 
whom they think fit : and the (piritual judge hath no power 
to elecl, or controul their election. 1 Sa/k. 166. 

6. The churchwardens are fo far incorporated by law, 
as to fue for the goods of the church, and to bring an action 
of trefpafs for them ; alfo to purchafe goods for the ufe of 
the parifh ; but they are not a corporation in fuch fort as to 
purchafe lands, or to take by grant, except in London, where 
they are a corporation for thofe purpofes alfo. Gibf. 215. 

Every churchwarden is an overfeer of the poor, by the 
ftatute 43 Eliz. c. 2. 

They have power to manage the revenues of the church 
during, a vacancy. In which cafe, having firft taken out a 
fequeitration under the feal of the office, they are to take 
care that the glebe land be feafonably tilled and fown, to 
gather in tithes, threfli, and fell out corn, repair houfes and 
fences, and what other things are neceflary ; and to provide 
for the fupply of the cure. And when a fucceflbr is infti- 
tuted and inducted, they are to account to him for the pro- 
fits received by them, deducting their reafonable expences : 
and if they cannot agree, the fame mail be fettled by the 
ordinary. Watf. c. 30. 

The releafe of one churchwarden is in no cafe a bar to 
the action of the other ; for what they have is to the ufe of 
the pariih. Cro. Ja. 34. 

7. All churchwardens, at the end of their year, or witrw 
in a month after, Avail, before the minifter and pariftiioners, 
give up a juft account of fuch money as they have received, 
and alfo what particularly they have beftowed in reparations 
and otherwife for the ufe of the church. And they fliall 
deliver up to the pariAiioners whatfoever money, or other 
things, of right belonging to the church or parifti, which 
remain in their hands, that it may be delivered over by them 
to the next churchwardens. Canon 89. 

If the churchwardens have laid out the parifti money im- 
prudently, yet if it be truly and honeftly laid out, they 
mult be reimburfed 5 and the pariAiioners can have no re» 
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mcdy herein, unlefs feme fraud be proved againft them, 
becaufe the parifh have made them their truftees. Gibf. 196. 

CHURL, ceorl, car/, was, in the Saxon times, a tenant at 
will, who held lands on condition of certain rents and fer- 
vile duties. Hence many villages bear the name of Carleton, 
being the place where thofe carls inhabited. Carl, in German, ' 
is ftrong, and the word is ftill ufed in Scotland, to denote a 
ruftic, countryman, or labourer. 

CINQUE PORTS (qulnque portus ) are the five mod im- 
portant havens, as they formerly were efteemed, in the 
Kingdom, lying towards France, viz. Dover, Sandwich, Rom- 
ney, Ha/lings, Hythe ; to which Winchelfea and Rye have 
fince been added. They have a fpecial governor or keeper 
of their own, called by his office lord warden of the cinque 
ports, who hath alfo jurifdi&ion of admiralty, and is ex- 
empt from the admiralty of England. He is alfo conftable 
of Dover tajtle. 4 Inft. 223. 

They have had feveral privileges granted to them, and a» 
exclufive jurifdiftion, before the mayor and jurats of the 
ports, in which the king's ordinary writ doth not run. But 
a writ of error lies from the mayor and jurats of each port 
to the lord warden of the cinque ports in his court of Shep* 
way ; and from the court of Shepway to the king's bench. 
And all prerogative writs, as thofe of habeas corpus, prohi- 
bition, certiorari, and mandamus, may iflue to all thefe ex- 
empt jurisdictions ; becaufe the privilege, that the king's 
writ runs not, muft be intended between party and party, 
for there can be no fuch privilege againft the king. 3 Black. 79. 

CIRCUMSPECTE AGATIS, is the title of a ftatute 
made in the 13 Ed. 1. relating to prohibitions, prefcribing 
certain cafes wherein the king's prohibition doth not lie* 

CIRCUMSTANTIAL EVIDENCE is, where the faft 
cannot be pofitively and demonftratively proved, and there-* 
fore circumjlances are applied in order to ftrengthen the evi«. 
dence \ which circumftances, as they are more or lefs ftrong, 
induce either a violent prefumption, which is equivalent to 
full proof 5 or probable prefumption, which alfo hath its due 
weight ; or light prefumption, which hath little or no weight 
or validity. 

CISTERTIAN 
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CISTERTIAN monks weie an order inftituted at Cifteaux 
m France, who came into England about the year 1 128, and 
had their firft houfe at Waverley in Surry. Before the dif- 
folution they had 85 houfes in this kingdom, which were ge- 
nerally founded in folitary and uncultivated places : and all 
dedicated to the Blefled Virgin. 

CITATION is a fummons to appear, being a procefs par- 
ticularly applied to the ecclefiaftical courts. The party to 
whom it is directed (hall diligently feek the perfon to be 
cited ; and when he hath found him, he is to Ihew to the 
perfon cited, the citation under feal, and by virtue thereof 
cite him to appear at the time and place appointed. And it 
is ufual alfo to leave a note with him, expreffing the contents 
thereof. 1 Ought. 44, 45. 

But if it be returned upon the citation that the defendant 
eannot be found, then the plaintiff's pro&or petitions that 
the defendant may be cited perfonally (if he can), to appear 
and anfwer the contents of the former citation ; and if not 
perfonally, then by any other ways and means, fo as the 
party to be cited may come to the knowledge thereof, and 
this is that which is called a citation vsis et modis 9 or a pub* 
lie citation, feeing it is executed either by public edidl:, a 
copy thereof being affixed to the doors of the houfe where 
the defendant dwells ; or the doors of the parifli church 
where he inhabits, for the fpace of half an hour in the time 
of divine fervice j or, as it hath been faid, by the tolling of 
3 bell, or the founding of a trumpet, or the erecting of a 
banner : this being done, a certificate muft be made of 
£he premifes, and the citation brought into court ; and if 
the party cited appear not, the plaintiff's proftor accufeth 
his contumacy (he being firft three times called by the crier 
of the court), and in penalty of fuch his contumacy, re- 
quefts that he may be excommunicated. 1 Ought. 49. 

But the citation muft be ferved at the door or outfide of a 
man's houfe ; for the houfe may not be entered in fuch cafe 
without his confent. Lindw. 87, 

CITY, dvttas, is a town incorporated, which is or hath 
httn the fee of a bifhop : and though the bifhoprick be dif- 
folved, as at Wejlminjler, yet ftill it remaineth a city. 
I Infl. 109* 

Imt in ancient time, the word city is ufed promifcuoufly 
v?i\h burgh or town \ as in the charter of Lelcejler y it is called 
M4 . both 
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both civitas and burgus ; which fhews, that tliough the word 
city generally fignifies fuch a town corporate as hath a bifliop 
and cathedral church, yet there are feme exceptions. 

CIVIL LAW is the law of the ancient! Romans, collected in 
the books called the Code, the Digejl, the Injiitute, and the Novels. 
It was heretofore much in ufe in this kingdom ; and is ftill 
admitted in a confiderable degree in the eccleliaftical courts, 
the courts of equity and of the admiralty, and in the courts 
of the two univerlities. 

CLAIM is a challenge of intereft in any thing that is in 
the pofleffion of another ; or at lead out of a man's own pof- 
feflion ; and may be either verbal, where one doth by words 
claim and challenge the thing that is fo out 6f his pofleffion, 
or by atlion brought. Where any thing is wrongfully de- 
tained from any perfon, this claim is to be made \ and the 
party making it may thereby avoid defcents of lands or dif- 
feifins, and preferve his title, which otherwife would be in 
danger of being loft. 1 Inft. 250. See Continual Claim. 

CLARENDON, conftitutions of, were certain conftitu- 
tions made in the reign of king Henry the Second, in a par- 
liament holden at Clarendon ; whereby the king checked the 
power of the pope and his clergy. 4 Black. 415. 

CLARETUM, a liquor made of wine and honey, clari- 
fied or made clear by deco&ion, which the Germans, French , 
and Englijh called hippocras : and it was from this, that the 
red wines of France were called claret. Whart. Ang. Sax* 
Part 2. p. 480. 

CLAUSUM FREGIT fignifies in law the fame as an ac- 
tion of trefpafs, and is a writ fo called becaufe the defend- 
ant is fummoned thereby to fhew caufe quare claufum /regit, 
that is, why he broke the clofe of the plaintiff. For every 
man's land is, in the eye of the law, inclofed and fet apart 
from his neighbour's; and that, either by a vifible and mate- 
rial fence, as one field is divided from another by a hedge ; 
or by an ideal boundary exifting only in contemplation of 
law, as when one man's land adjoins to another's in the fame 
field. And every fuch entry or breach of a man's clofe car- 
ries neceflarily along with it fome damage or other ; for, if 
no other fpecial lofs can be afligned, yet ftill the words of 
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the wrltitfelf fpecify one general damage, namely, the tread- 
ing down and bruifing his herbage. 3 Black. 209. 

CLERGY are of two forts, regular and fecular. Regular 
are thofe that live under certain rules, being of fome reli- 
gious order, as abbots, priors, monks, or the like. The 
fecular are thofe that live not under any certain rules of the 
religious orders, as bifhops, deans, parfons, vicars. 

The clergy being a body of men feparate and fet apart 
from the reft of the people, in order to attend! to the divine 
offices, have thereupon had large privileges allowed them by 
our municipal laws ; feveral of which have been loft by 
difufe, others aboliffied by aft of parliament, but fome do 
yet remain. Particularly, a clergyman cannot be compelled 
to ferve on a jury ; nor to appear at a court leet or frank- 
pledge, which almoft every other perfon is obliged to do. 
Neither can he be compelled to ferve in any temporal of- 
fice. During his attendance on divine fervice, he is privi- 
leged from arrefts in civil caufes. And, in cafes of felony, 
he may have the benefit of his clergy, without being burnt 
in the hand. But the clergy are not exempt from the tem- 
poral burthens of repairing the highways, paying to the 
poor rate, and the like ; and it ^eems to be now generally 
fettled, that they are liable to all public charges impofed by 
act, of parliament, where they are not fpecially excepted. 

Benefit of clergy. — Anciently, princes and ftates, convert- 
ed to chriftianity, in favour of the clergy, and for their en- 
couragement in their offices and employments, and that they 
might not be fo much intangled in fuits, did grant to the 
clergy very bountiful privileges and exemptions; and parti- 
cularly, an exemption of their perfons from criminal pro- 
ceedings, in fome capital cafes before fecular judges ; which 
was the true original of the benefit of clergy. Afterwards, 
the clergy increafing in wealth, power, honour, number, 
and intereft, began to fet up for themfelves ; and that which , 
they obtained by the favour of princes and ftates at firft, 
they now claimed as their right, and a right of the higheft 
nature, namely, by the law of God ; and by their canons 
and conftitutions endeavoured, and in fome places obtained, 
vaft extenfions of thefe exemptions, both with regard to the 
perfons concerned, to wit, not only to perfons in holy or- 
ders, but alfo to all that had any kind of fubordinate mini- 
ftration relative to the church ; and likewife in refpe£r. of 
the caufes, exempting as far as they could all caufes. of cler- 
gymen, 
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gymen, as well civil as criminal, from the jurifdi&ion of 
the fecular power, and wholly fubordinating them imme- 
diately and only to the ecclefiaftical jurifdi&ion, which they 
fuppofed to be lodged firft in the pope by divine right and 
invert it ure from Chriftj and from the pope flicd abroad into 
all fubordinate and ecclefiaftical jurifdi&ion. And by this 
means they endeavoured, and in fome kingdoms and for 
fome ages obtained, that there was a double fupreme power 
in every kingdom ; the one ecclefiaftical, abfolute, and in- 
dependent upon any but the pope, over ecclefiaftical men 
and caufes; and the other fecular, of the king, or civil 
magistrate. But this claim of exemption, although it ob- 
tained much in this kingdom, yet grew fo burthenfbme, that 
it was from time to time qualified and abridged by the civil, 
power, fometimes by a£ts of parliament taking it away in 
fome cafes, fometimes by the interpretation and conftruc- 
tion of the judges, and fometimes by the contrary ufage of 
the kingdom ; for ecclefiaftical canons never bound in Eng- 
land farther than they were received, and fo had not their 
authority from their own ftrength and obligation, but ftom 
the ufages and cuftoms of the kingdom that admitted them^ 
and only fo far forth as they were fo admitted. And there- 
fore if they were indicted in cafes criminal, but not capital* 
nor wherein they were to lofe life or limb, there the privi- 
lege of clergy was not allowed ; and therefore not in indict- 
ments of trefpafs or petit larceny. Alfo it was not allowed 
them in high treafon. But, at the common law, in all cafes 
of felony or petit treafon, clergy was allowable, excepting 
two, lying in wait, and burning of houfes (which were 
looked upon as hoftile a£ts, and the authors of them there- 
fore not intitled to the common privileges of fubje£ls)» 
2 Hale's fyjl. 323. 330. 

And by the ftatute 2; Ed. 3. Ji. 3. c. 4. all manner of 
clerks, who ftiall be convi&ed before the fecular judges, for 
any* treafons or felonies, touching other perfons than the 
king himfelf, fhall have the privilege of the holy churcln 
By which ftatute, clergy is allowed in all treafons and fe- 
lonies, except treafon againft the king; fo that after this 
ftatute, the benefit of clergy might be pleaded and allowed 
in all pthcr treafons and felonies. Confequently, wherever 
clergy is not allowable in any other cafes, it is taken away 
by fome fubfequent a& of parliament. Confequently, where 
a new felony is made by an a£t of parliament, clergy is to. 
be allowed, unlefs exprefsly taken away by fuch ftatute^ 

And 
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And if it maketh a new felony, and takes away clergy not 
generally, but in fuch or fuch cafes, regularly in other cafes 
clergy is allowable- But if the ftatute ena&s generally, that 
it fliall be felony without benefit of clergy, or that he fhall 
fufFer as in cafe of felony without benefit of clergy, this ex- 
cludes it in all circumftances, and to all intents. Id. 

By a favourable interpretation of the ftatutes relating to 
the benefit of clergy, not only thofe aftually admitted into 
fome inferior order of thjr clergy, but alfo thofe who were 
never qualified to be admitted into orders (which was for- 
merly tried by putting them to read a verfe) have been taken 
to have a right to this privilege, as much as perfons in holy 
orders. 2 Haw. 338. 

Perfons admitted to the benefit of clergy are to be burned 
in the brawn of the left thumb ; and, as a farther punifh- 
ment, may be continued in prifon for a year. Or, inftead of 
being burnt in the hand, they may be tranfported for feven 
years. 18 EL c. 7. 4 G. f. 11. 

A perfon admitted to his clergy forfeits all his. goods that 
he hath at the time of the convi&ion. But prefently upon 
his burning in the hand, he ought to be reftored to the pof- 
feljion of his lands, and from thenceforth to enjoy the pro- 
fits thereof. Alfo, it reftoreshim to his credit ; and confe- 
quently enables him to be a good witnefs. And it is holden, 
that after a man is admitted to his clergy, it is actionable to 
call him felon \ becaufe his offence being pardoned by the 
ftatute, all the infamy and other confequences of it are dif- 
charged. 2 H. R. 388. 2 Haw. 364. 

CLERK, in its fpiritual fenfe, denotes a perfon in holy 
orders : in its temporal acceptation, it fignifies one who 
pra&ifes with his pen in any court, or othcrwife. 

CLERK OF ASSISE is he that writes all things judicially 
done by the juftices of aflize in their circuits. Cromp* 
Jurifd. 227. * . 

CLERK OF THE MARKET is an officer incident to 
every fair and market, to punifli mifdemeanors therein ; as 
a court of pie poudre is to determine all difputes relating to 
private or civil property. The objeft of his jutri{di£Hon is 
principally tfye cognifahce of weights and meafures, to try 
whether they be according to the true ftandard ; and if they 
be not, befides the punifliment of the party by £ne, the 

weights 
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weights and meafures thcmfclves arc to be burnt or other- 
wife deftroyed. 

CLERK OF THE PEACE is an officer attending upon 
the .juftices of the peace in feflions, appointed by the cuftos 
rotulorum. In the feflions where he is clerk of the peace, 
he fhall not acT: as attorney or folicitor. 22 G. 2. c. 46. 
He fhall certify into the king's bench the names of all per- 
fons outlawed, attainted, or convifted of felony. 34 tsf 35 
H, 8. c. 14. He fhall deliver to the fherifF, within twenty- 
days after September 29, yearly, a fchedule of all fines and 
, other forfeitures in feflions ; and on or before the fecond 
Monday after the morrow of All Souls fhall deliver a dupli- 
cate thereof upon oath, into the court of exchequer. 22 £5* 
23 C. 2. c. 22. 4 £sf 5 W, c. 24. If he mifbehaves in his 
office, the juftices in feflions may fufpend or difcharge him, 
j W. c. 21. 

CLOSE, breaking of; words ufed in an a&ion of tref- 
pafs : for which fee Clausum fregit. 

CLOSE ROLLS, or clofe writs; .grants from the crown, 
to particular perfons, and for particular purpofes, and there- 
fore not being intended for public infpe£lion, are clofed up 
and fealed on the outfide, and thereupon called writs clofe ; 
in contradiftin&ion from grants relating to the public in ge- 
neral, which are therefore left open and not fealed up, and 
are called liter a patentes, or letters patent. 2 Black. 346. 

CLOSH was an unlawful game forbidden by fome an- 
cient ftatutes. It is faid to have been the fame as the modern 
nine-pins. In the ftatute 33 H. 8. c. 9. it is called clojh- 
caylesj which feems to intend throwing at the kittles or nine- 
pins ; as to this day, in fome parts of England, the throwing 
at cocks on Strove Tucfday is called coiling of the cocks ; fo 
the children throwing at eggs about Eajler is called coiling of 
eggs. 

CLOUGH, a valley or hollow place between two moun- 
tains ; a word not yet intirely out of ufe. 

CLUNIAC monks were a reformed order of St. Bene- 
ditJ> who had their name from Cluni in France^ where they 
fettled aboutthe year 9 1 2, They were brought into England 

in 
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in the time of William the Conqueror, and had their firft 
houfe at Lewes in Sujftx; and, at the time of the difiblution, 
they had twenty-feven houfes here belonging to their order. 

COACHES AND COACHMAKERS. By the 25 G.3. 
c. 47. and the 29 G. 3. c. 49. feveral duties are impofed on 
perfons keeping coaches and fuch like carriages, which are 
to be under the management of the commiffioners of the 
window duties. And by the 25 G. 3. c* 49. every coach- 
maker fhall take out a licence annually from the commiffioners 
of excife; and by 27 G. 3. r. 13. a duty is alfo impofed 
on all new coaches and fuch like carriages made in Great Bri- 
tain ; for which fee the a&s and Burn's Jujl. title Coaches* 

COALS : 

* 1. By the 30 & 2. r. 8. commiffioners (hall be appointed 
for the meafuring and marking boats, wains, and carts, iit 
the port of Newcajlle and the members thereof 5 which fhatf 
be by the bowl-tub of Newcajtle y containing twenty-two gal- 
lons and a pottle Winchejler meafure, and being of twenty- 
feven inches diameter upon the top, and allowing twenty- 
one bowls of coals by heap meafure to each chalder. And 
every wain fhall be feven bowls, cart three bowls and a 
bufhel heaped me afore ; and three wains or fix carts fhall be 
allowed for a chalder ; which faid admeafurement, by the 6 
£2? 7 W. c. 10. fhall be by a dead weight of lead or iron (or 
otherwife), allowing fifty-three hundred weight to a chaldron. 
The weight of a wain load feventeen hundred weight and an 
half, cart load eight hundred weight and three quarters. 
And no keel or boaffhall contain more than ten chaldrons. 

2. By 16 55 s 17 C. 2. r. 2. fea-coal brought into the 
Thames fhall be fold by the chaldron containing thirty-fix 
bufhels heaped up. All other coals, from Scotland or elfe- 
where, fold by weight, fhall be fold after the proportion of 
112 pounds to the hundred. 

And the lord mayor and aldermen in London fhall fet the 
prices of coals to be fold by retail. And elfe where, three 
juftices fhall fet the rates of all fea-coal fold by retail in any 
part of England, allowing a competent profit to the retailers •, 
and if the retailers refufe to jell accordingly, the juftices 
may appoint perfons to enter and fell the faid coals at fuch 
rates as fo fet and ascertained. 32 G. 2. c. 27. 

3. Any coal factor receiving, or coal owner giving, any 
gratuity, for buying or felling anY particular fort of coals, or 
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felling one fort of coals for and as a fort which they really 
are not, (hall forfeit 500 /• 3 G. 2. c. 26. 

4. For the admeasurement of fea-coals in the pott of 
London, the coal bufliel (hall be made round, with a plain 
and even bottom, and fhall be nineteen inches and an half 
from outfide to outfide, and fhall contain one Winchejter 
bufliel and one quart of water 5 and all fea-coals fold by the 
faid Winchejler meafure, (hall be fold by the chalder contain- 
ing thirty-fix of fuch bufliels heaped up. 1 2 An.Jt. 2. c. 1 7. 

5. Coals within the bills fhaU be carried in linen facks 
fealed by the proper officer, which ihall be at leaft four feet 
and four inches in length, and twenty-fix inches in breadth : 
and fellers of coals by the chaldron or leffcr quantity ihall 
put three bufliels ot coals in each fack. 3 G. 2. c. 26. 
32 G. 2. c. 27. 

6. Wilfully and malicioufly fetting on fire any mine, pit, 
or delph of coal or cannel coal, is felony without benefit of 
clergy. 10 G. 2. c. 32. 

7. If any perfon (hall convey water into any coal work, 
with defign to deftroy or damage the fame, he (hall forfeit 
treble damages with cofts. 13 G. 2. c % 21. 

8. Setting fire to, demolifhing, or otherwife damaging, 
any engine for draining water from coal mines, or for drawl- 
ing coals out of the fame ; or any bridge, waggon way, or 
trunk, ere&ed for conveying coals from any coal mine, or 
ftaith for depofiting the fame, is felony and tranfportation for 
feven years. 9 G. 3. c. 29. 

COATS of arms were not in ufe till about the reign of 
king Richard the Firft, who brought them from the croifade 
in the Holy Land j where they were firft invented and paint- 
ed on the ftiields of the knights, to diftinguifh the variety 
of perfons of every chriftian nation who reforted thither, 
and who could not, when clad in complete fteel, be other- 
wife known or afcertained. 2 Black. 306. 

COCKfiT, a feal belonging to the king's cuftom-houfe ; 
or rather, a fcroll of parchment fealed, and delivered by 
the officers of the cuftoms to merchants, a? a warrant that 
their merchandifes are cuftomed or have paid the king's 
duty. 

COCOA NUTS. See Coffee, 

CODICIL, 
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CODICIL, codicillus, a little book or writing, Is a fupple- 
jfnent to a will, or an addition made by the teftator, and an- 
nexed to, and to be taken as part of a teftament : being for 
\tf explanation, or alteration, or to make lome addition to, 
or elfe fome fubtraction from, the former difpofitiori of the 
teftator. 2 Black. 500. 

. In cafe of a realeftate, a codicil cannot operate, unlefs it 
be executed according to the ftatute of frauds and perjuries. 
t Ath 426. 

But it is not neceflary that the codicil be annexed to the 
'will 5 it mtiy be in a feparate inftrument ; yet the will and 
♦codicil make both but one will. 1 Fez. 442. 

COFFEE, TEA, CHOCOLATE, AND COCO A-NUTS. 
By feveral ftatutes, regulations are made refpe&ing the im- 
portation and management thereof, which are to be under 
(he infpe&ion of the officers of the cuftoms and excife. 

Arid by the 27 G. 3. c. 13. all former duties of cuftoms 
and excife thereon, are repealed, and new duties impofed in 
fieu thereof, as fet forth in fchedules annexed to the faid aft. 

COGNISANCE, ox cognizance (Fr» connufance ; Lat. f0g> 
nkio), is ufed diverfly in . our law. Sometimes it is an ac- 
knowledgment of a fine, or confeflion of a thing done. So 
there is a cognizance of taking a diftrefs. Sometimes it is 
the hearing of a matter judicially, as to take cognizance of 
a caufe. And fometimes it is a jurifdi&ion, as cognizance 
of pleas is a power to call a caufe or plea out of another 
court* This cognizance of pleas is a privilege granted by 
the king to a city or town, to hold pleas within the fame j 
and when any one is impleaded in the courts at Wejtminjler\ 
the owner of the franchife may demand cognizance of the 
plea: but if the courts at Wejlmlnfter bepoflefied of the plea 
before cognizance be demanded, it is then too late. Terms 
of the Law. 

There are three forts of inferior jurifdi£Hons : one there- 
of is to hold pleas > and this is the loweft fort; for it is only a 
concurrent jurifdi£r ion, and the party may fue there, or in 
the king's courts, If he will. The fecond, is a cognizance of 
pleas y and by this a right is veiled in the lord of the franchife 
to hold the plea, and he is the only perfon that can take ad- 
vantage of it ; for the defendant cannot plead this to the 
jurifdi&ion of the court, but the lord muft come in and 
claim his franchife. The third fort is an exempt jurifdiclion ; 
1 & as 
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as where the king grants to a great city, that the inhabitants 
thereof fhall be fued within their city, and not elfewhere, 
this grant may be pleaded to the jurisdiction of the king's 
court, if there be a court within that city which can hold 
plea of the caufe; and no perfon can take advantage of this 
plea but the defendant. 3 Salk. 79. 

But cognizauce mud be demanded before full defence is 
made, or imparlance prayed : for thefe are a fubmiflion to 
the jurifdi£lion of the fuperior court. And it will not be 
allowed if it occafions a failure of juftice, or if an aftion, 
be brought againft the perfon himfelf who claims the fran- 
chife, unlefs he hath a power in fuch cafe to make another 
judge. 3 Black. 298. 

Cognizance of a dijlrcfs is, where a perfon hath taken a dif- 
trefs, and is impleaded for the fame 5 whereupon, if he took 
the diftrefs in his own right, he avows the taking of it, as 
for rent in arrear or other caufe, and this is called an avowry: 
but if he* juftifies in the right of another, as his bailiff or 
fervant, he is then faid to make cognizance, that is, he nc- 
hiowledges the taking, but infifts that fuch taking was legal, 
as he a£led by the command of one who had a right to dif- 
train. 3 Black. 149. 

Cognizance figniiies alfo the badge of a waterman or fer- 
vant, which is uiually the giver's crcft, whereby he is known 
to belong to this or that nobleman or gentleman. 

COIF, a title given to ferjeants at law, who are called 
ferjeants of the ccif, from the lawn coif they wear on their 
heads under their caps, when they are created. The ufe of 
it was anciently to cover the clerical tonfure, otherwife called 
corona clericalis , becaufe the crown of the head was clofe 
(haved, and a border of hair left round the lower part, which 
made it look like a crown. 

COIN : 

1. Coin, in French > fignifies a corner > and from thence 
hath its name (according to lord Coke) becaufe in ancient 
times money was fquare, with corners, as it is in fome coun- 
tries to this day. 1 Inft. 207. 

2. By various ftatutes, there are many offences relating to ' 
the coin ; which may be reduced into the following order : 

Counterfeiting the king's money, or bringing falfe money 
into the realm counterfeit to the money of England; clipping, 
warning, rounding, filing, impairing, diminifliing, falfify- 
7 »& 
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tag* fcaiirig, lightening, edgrng, coldurlng, gtlc&ig, mak- 
ing, mending, or having in one's pofleffion, any puncheon* 
counterpuncheon, matrix, ftamp, dye, pattern, mould, edger* 
Or cutting engine : all thefe incur trie penalty of high treafon* 

And if any perfon fhall counterfeit any fuch kind of coin 
of gold or filver, as are not the proper coin of this realm, 
hut current therein by the king's confent, he fhall be guilty 
Of hightreafon* 

And if any perfon {hall tender hi payrfteiit any counterfeit 
coin, he fhall, for the firft offence, be imprifoned fix months ; 
for the fecond offence, two years ; and for the third offence 
fhall be guilty of felony witnout benefit of* clergy. 

Blanching copper or other bafe metal, or buying or fellirig 
the fame; and receiving or paying money at a lower rate than 
its denomination doth import ; and alfo the Offence of coun* 
terfeitirig copper halfpence and farthings 5 incur the pcnaltf 
of felony* but within clergy* 

Counterfeiting coin, not the proper coin of this realm, 
nor permitted to be current therein, is mifprifion of treafom 

A perfon buying, ot felling, or having in his poffeffioa 
clippings or filings, fhall forfeit 500/. and be branded in the 
cheek with the letter R* 

Any perfon having in his poffiflion a coinirig pfefs, or 
falling bats or ingots of filver in imitation of Spanijb bars or 
jpgots* fhall forfeit 500 /. 

Buying or felling bullion ot molten filver, by any but ft 
goldfinith or refiner, is fix months imprifonmerit. 

3. Any perfon to whom any mortey fhall be tendered, any 
jjiece whereof fhall be dinlinifhed otherwife than by reafon- 
able wearing, or that he fhall fufpe£t to be counterfeit, may 
cut or deface the fame : and if it fhall appear fo to be dimi* 
nHhed or counterfeit, the perfon tendering the fame fhall 
bear the lofs : if otherwife, he who cut or defaced the fame 
fltall receive it at the rate it was coined for* And if any 
queftion fhall atfife concerning it, the fame fhall be deter- 
mined by the mayor or other head officer in a corporation, 
and elfewhere by a neighbouring juftice* 9 £sf 10 W* c. 21. 
13 G. 3. c. 77* 

4. A reward of 40 /. is given for convicting a counter- 
feiter of the gold or filver coin; and 10/. for a counter- 
feiter of the copper coin* 6 &f 7 W. c> 1 7* 1 5 £5* 16 G. 2. r. 28. 

5. No perfon can be inforced to take in payment any mo- 
ney but oi gold of filver; except for fumg under 6 J. 
* 577- 

Vol. L N COLLA- 
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COLLATERAL, from the Latin lateral fideways, Of 
that which hangeth by the fide, net direct. As collateral 
ajfurance is that which is made over and above the deed it- 
felf ; collateral fecurlty is where a deed is made of other 
lands befides thofe granted by the deed of mortgage. If a 
man covenants with another and enters into bond for per- 
formance of his covenant, the bond is collateral to the co- 
venant, becaufe it is external, and without the nature and 
effence of the covenant. If a man hath liberty to pitch 
booths or Handings in a fair or market in another man's 
ground, it is collateral to the ground. The private woods 
of a common perfon, within a foreft, may not be cut down 
without the king's licence ; it being a prerogative collateral 
to the foil. And to be fubjecT: to the feeding of the king's 
deer is collateral to the herbage of the foreft. Crompt. 
Jurifd. 185. Manw. 66. 

Collateral warranty, is where the heir's title to the land 
is not derived from the warranting anceftor ; as where a 
younger brother releafes to a diffeifor his father's land 
with warranty, this is collateral to the elder brother. 
2 Black. 301. 

Collateral ijfue, is where a criminal attainted pleads feme 
collateral matter in bar of execution, as the king's pardon, 
an a£t of grace, pr diverfity of perfon j namely, that he is 
not the fame perfon that was attainted ; which laft is only^ 
when fome confiderable time riath intervened between the 
attainder and the award of execution, in which a jury fhali 
be impanelled to try this collateral iffue •, namely, the iden- 
tity of his perfon ; and not whether guilty or innocent, for 
that has been decided before. 4 Black. 396. 

Collateral kindred y are fuch as lineally fpring from one 
and the fame anceftor, but differ in this that they do not 
defcend one from the other. As if a man hath two fons, 
who have each a numerous iffue •> both thefe iffues are line- 
ally defcended from the fame grandfather as their common 
anceftor, and are collateral kindred to each other, all having 
a portion of the blood of their common anceftor, and are 
therefore denomiiiated confanguinei. 2 Black. 204. 

Collateral defcetit y is derived from the fide of the lineal, as 
grandfather's brother, father's brother, and the like. As if 
a man purchafe lands in fee fimple, and dies without iffue ; 
for default of a lineal heir, he who is next of kin in the eol- 
lateral line of the \ whole blood, though never fo remote* 
comes in by defcent as heir to him. 1 Inft v 10. 

COLLATIO 
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COLL ATIO BONORUM is, where a portion, or money 
Advanced by the father in his life-time to a fon or daughter, 
is brought into hotchpot, in order to have an equal diftri- 
bution of the perfonal eftate in cafe, of his dying inteftate. 
And this is in purfuanceof the ftatute 22 £$• 23 C. 2. c. 10. 

COLLATION to a benefice is, where the bifhop and 
patron are one and the fame perfon; in which cafe the 
bilhop cannot prefent to himfelf, but he doth, by the one 
aft of collation or conferring 'the benefice, the Whole that is 
done in common cafes by both prefentation and inftitution. 

COLLEGES in the univerfities are generally lay corpo- 
rations, although the members of the college may be all 
ecclefiaftical. 2 Salk. 672. 

And in the government thereof, the king's courts cannot 
interfere, where a vifitor is fpecially appointed : for from 
him, and him only, the party grieved ought to have redrefs ; 
the founder having repofed in him fo intire a confidence, 
that he will adminifter juftice impartially, that his deter- 
minations are final, and examinable in no other court what- 
soever. 1 Black. 483. 

But where the vifitor is under a temporary difability, there 
the court of king's bench will interpofe, to prevent a defect 
of juftice* Id. 484* 

The two univerfities^ in exclufion of the king's courts, 
enjoy the fole jurifdiftion over all civil aftions and fuits j 
except in fuch cafes where the right of freehold is concerned. 
3 Black. 83. 

Their proceedings are in a fummary way, according to the 
praftice of the civil law. Wood. b. 4. c. 2. 

An appeal lies from the chancellor's court to the congre- 
gatiort> thence to the convocation, and from thence to the 
delegates. . Id. 

But they have no jurifdi&ion unlefs the plaintiff or de- 
fendant is a fcholar, or fervant of the univerfity, or of fome 
college ; but if either of them is a fcholar, it is then a mat- 
ter within their jurifdiftion ; but yet, if either of them is 
entered into a college by collufion, to avoid a fuit in the 
kifig's courts, or to excufe himfelf from town offices, his 
privilege (hall not be allowed. 

And in order to be intitled to this privilege, it muft appear, 
that the perfon claiming it is refident in the univerfity at 
that time. 

Alfo they have jurifdiftion in criminal offences or mifde- 
meanors, under the degree of treafon, felony, or maim. 

N2 COMBAT, 
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COMBAT, was a formal trial between two champion^ 
<rf a doubtful caufe or quarrel. See Battel. 

COMBINATIONS amongft vi&uallers or artificers to raifc 
the price of provifions, or any commodities, or the rate of 
labour, arc in many cafes feverely punifhed by particular 
ftatutes; and in general, by the 2 Iff j Ed. 6. c. 15. with 
the forfeiture of 10/. or twenty days imprifonment, with art 
allowance only of bread and water, for the firft offence; 
io/., or the pillory, for the fecond ; and 40/. for the third* 
or elfe the pillory, lofs of an ear, and perpetual infamy. 

COMBUSTIO DOMORUM, burning of houfes, ancientry 
called ar/oriy was by the common law denied the benefit of cler- 
gy, when all other felonies were intitled to it, except inftdiatio 
nnarum, or lying in wait for one on the highway, and depopu~ 
lath agrorum, or deftroying and ravaging a country ; which 
three offences were excluded froni the benefit of clergy, as 
they were a kind of hoftile afts, and in fbme degree bor- 
dered upon treafon. 4 Black. 372. 

COMBUSTIO PECUNIAE was the ancient way of 
trying mixed and corrupt money, by melting it dow4i, upon 
payments into the exchequer. In the time of king Hen. 2. 
a conftitution was made called the trial by combuftion, the 
pra&ice whereof differed little or nothing from the prefent 
method of affaying filver. Lowndes on coin, 5. 

COMMAND. A wife fhall not be excufed'the commit* 
ting of any crime by the command of her hufband \ nor fhall a 
fervant be excufed the committing a crime by the command 
of his mafter. 1 Haw. 3. 

At the command of the conftable, all perfons of ability 
within his conftablewick are bound to aflift him in fuppref- 
fing a riot or an affray, and in keeping the king's peace : and 
if they difobey his command, they are punifhable by fine 
and imprifonment. 1 Haw. 137. 

COMMANDRIES were manors or eftates belonging to 
the Knights Hofpitalers, otherwife called the knights of 
St. John of Jerusalem, where, ere&ing churches for the fer-* 
vice of God, and convenient houfes, they placed foirie of 
their fraternity under the government of a commander, who 
were allowed proper maintenance out of the revenues under 
their care, and accounted for the remainder to die grand 
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prior at London : fo New Eagle, in Lincoln/hire, is ftill called 
the commandry of Eagle. Where fuch eftates belonged to 
the Knights Terr/plars, the perfon who prefided over 
them was ufually one of thofe who had by the grand mailer 
been created prtceptores templi, from whence thofe eftates 
were ftyled praceptories. They were only cells to the prin- 
cipal houfe at London. 

COMMEND AM, is a benefice or ecclefiaftical living, 
which being void, or to prevent its becoming void, com* 
Hundatur, is committed, to the charge and care of fome ftif- 
ficient clerk', to be fupplied until it may conveniently be pro- 
vided of a paftor. Thus when a parfon of a parifh is made 
the bifliop of a diocefe, there is a ceffion of his benefice by 
the promotion : but if the king gives him power to retain 
his benefice, he fhall continue parfon thereof, and (hall be 
laid to hold it in commendam. A cammendam may be tem- 
porary, for one, two, or three years $ or perpetual, by a 
fcind of difpenfation to avoid a vacancy of the living, and is 
called a commendam refiner e. There is alfo a commendam capert, 
which is to take a benefice de novo, in the bifhop's own gift, or 
the gift of fome other patron confenting to the fame \ and 
this is the fame to him, as inftitution and induction are to 
another clerk, 1 Black. 393. 

COMMISSARY, i? he that is limited by the bifhop to 
fome certain part of the diocefe 5 and in mod cafes has the 
authority of official principal and Yicar general within his 
limits, 

COMMISSION, is taken for the warrant or appointment 
whereby one or more perfons have the charge of any matter 
committed to them. The judges by their commiffion have 
power to hear and determine caufes. And moft of the great 
officers, judicial and minifterial, of this realm are made by 
commiffion. Anciently there was a commiffion of anticipa- 
tion, to collect a tax or fublidy before the day. Commiffion 
of array was to mufter and array, or fet in order, all the 
men able to bear arms in fuch a diftrift. Commiffion of 
affiliation, is to aflbciate certain learned perfons with the 
judges in their circuits. Commiffion of bankruptcy, is a com- 
miffion iflued out of chancery to certain commiffioners ap- 
pointed to take order with the bankrupt's eftate for the fatif- * 
faction of his creditors. Commiffion of charitable ufes, iffues 
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out of chancery to divers perfons, where lands given to 
charitable ufes are mifemployed, or there is any fraud or 
abufe of the charity, in order to rectify fuch abufe. Com- 
miflion of delegates, is granted in cafe of appeal to the king 
in chancery, directed to certain perfons (killed in the eccle- 
fiaftical and temporal laws, to determine the matter in iflue. 
Commiflion of lunacy, is a commiflion out of chancery to in- 
quire whether a perfon reprefented to be lunatic, be fo or 
not ; that if fo, the king may commit the care of him and 
of his eftate to fome friend, who in fuch cafe is called the 
committee. Commiflion of rebellion, otherwife called a 
writ of rebellion, iflues, where a man, after proclamation 
made by the {heriff upon a procefs out of chancery to pre T 
fent himfelf to the court by a day afligned, makes default 
in appearance ; and this is directed to certain perfons to ap- 
prehend the party as a rebel and contemner of the laws, and 
bring him to the court on a day therein afligned. It iflues 
after an attachment and a non inventus returned thereon. 
Commiflion of /ewers, is directed to certain perfons to caufe 
drains and ditches to be well kept and maintained in marfhy 
and fenny grounds, for the better conveyance of the water, 
and preservation of the land, 

COMMISSIONER, is he that hath a commiflion, or other 
lawful warrant, to examine any matters, or to execute any 
public office. Commiffioners mull purfue the authority of 
their commiflion, otherwife their a&s will be void. For 
their office is to do what they are commanded, and herein 
it is neceflarily implied, that they may do that alfo without 
which what is commanded cannot be done. If their au- 
thority is appointed by any ftatute law, they muft execute 
it as »the ftatute prescribes. If a commiflion is given to com- 
miffioners to execute a thing againft law, they are bound not 
to accept or obey it. — Befides commiffioners relating to 
judicial proceedings, there are commiffioners of the treafury, 
of the navy, of the cuftoms, of the excife, and many others. 

COMMITMENT, is fending of a perfon to prifpn, by 
warrant or order, who is charged with any crime. And it 
may be, by the judges, juftices of the peace, or other ma- 
giftrates, who have authority for the fame by the laws and 
ftatutes of this realm. 

It muft be in writing, either in the name of the king, and 
only tefted by the perfon who makes it 5 or it may be made 
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by fuch perfon in his own name, exprefling Ms office or au- 
thority, and mull be directed to the gaoler, or keeper of the 
prifon. 2 Haw. 119. 

It mould contain the name of the party committed, if 
known ; if not known, then it may be fufficient to defcribe 
the perfon by his age, ftature, complexion, colour of his 
hair, or the like, and to add that he refufeth to tell his 
name.. 1 H. H. 577. 

, It ought to contain the caufe, and the certainty thereof ; 
as if it be for felony, it mud contain the fpecial nature of 
the felony, as felony for the death of fuch a man ; if for 
burglary, then to fay for burglary in breaking the houfe of 
fuch a one : and, therefore, a commitment to anfwer fuch 
things as (hall be obje&ed againft him, is utterly againft law. 
2 Lift. 591. 

It mull have an apt conclufton ; as, where a man is com- 
mitted as a criminal, it mull be until he be difcharged by 
due courfe of law ; if for contumacy, then until he comply 
and perform the thing required. % Haw. 120. » 

It muft be under feal ; unlefs it be by fome court of re- 
cord, for there the record itfelf, or a memorial thereof, are a 
fufficient warrant without any warrant under feal. 1H.H.5 84, 

COMMON: 

1. Common, what. 

2. Origin of the right of common* 

3. Of common appendant. 

4. Common appurtenant. 

5. Common by reafon of vicinage, 

6. Common in grofs. 

7. Common of ejlovers. 

8. Common of fifhery. 

9. Common of turbary, and other digging the foil. 

10. Difturbance of common by one who has no right, 

11. Difturbance of common by unccmmonable goods. 

12. Difturbance of common by furcharging. 

13. Difturbance by inclofure, or other obfrutlion. 

1 4. Of the lor is right to inclofe the furplus, 

1. Common, what. 
COMMON, is a profit which a man hath in the lands of 
of another. And it is called common, because i% k common to 
many. 1 Jnft. j«, 

N 4 Origin 
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ft. Origin of the Right of Common, 

When a lord of a manor (wherein was great w^fte ground) 
did infeqff others of fome parcels of arable land, }t was ne- 
ceffary that the feoflfee (hould have common in the waftes, 
or otherwife, as incident to the feoffment And this wa$ 
permitted, not only for the encouragement of agriculture^ 
but from the nccemty of the thing. For a man could not 
plow or manure his grounds without beafts 5 and they coul4 
Dot be fuftained without pafture \ andpafture could not be. 
had but in the lord's waftes, and in the uninclofed fallow 
grounds of himfelf and the other tenants. The ior4 there- 
fore annexed this right of common, as infeparably incident 
to the grant of the lands. 2 tnjl. S5, 6. 2 Jjtlack. 33. 

3. Of Common Appendant* 

COMMON APPENDANT, is a right, belonging to the, 
owners or occupiers of arable land, to put commonable 
beafts upon the lord's wafte, and upon the lands of other 
performs within th$ fame manor. Commonable beafts are 
either beafts of the plough, pr fuch as manure the ground. 
And fpr this a man need not prefcribe, becaufc he hath it of 
common right. 1 Injl* 122. 

But he mall not ufe the land with hog?, goato, geefe, or; 
the like ; for thefe are not neceffary to plow the land, or to 
manure it. 1 Rolf s Abr. 397. 

Common appendant ought to be appendant to arable land, 
that is, which is capable of being made arable \ and not to 
any land not arable, nor to an houfe. JW« 

A cottager may prefcribe to have common for all beaft$ 
levant and couchant as appendant to his cottage. For a cot- 
tage contains a curtilage at le^ft 5 and a cottage by the ftatutc 
ought to have four acres of land to it. And it hath been 
holden, that foddering cattle in the yard is an evidence o^ 
levancy and ^ou chancy, 1 Salk, 169. 

If common appendant be claimed to a manor % yet in reaKty 
it is appendant to the detnefnes, and not to the fervices ; and 
therefore, if a tenancy ef cheats the lord (hall not increafe his 
common by reafon thereof. 1 Inft. 122. 

If the lord infianchifes a popyholder's eftate, the right of 
common which he had before as a cuftomary tenant is gon,e* 
and cannot be reftored but by fpecial words in the infran T 
chifement, and not by the common words with the appur^ 
-penances. But a grant of all commons ufually occupied witfy 
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the tenement, will pafs fuch common as the firft was. Cr*. 
Ja. 253. Mo. 467. 

He that hath common appendant, can keep but a numbe? 
of cattle proportionable to his land ; fpr he can common 
with no more than the lands to which his common belongs 
are able to maintain. 3 Salk, 93. 

And, generally, fo many cattle as the land to which the 
common is appendant, can maintain in the winter, fo many 
fliall be faid levant and couchant, Noy> 30* 2 Brownl. ioi 9 

Generally, the commoner cannot ufe the common but 
with bis own proper cattle ; but if he hath not any cattk to 
manure the land, he may borrow other cattle to manure it f 
and may ufe the common with them ; for by the loa.n, they 
axe in a maimer made his own cattle for the time. 1 Roll's 
Abr. 398. Alfo, the lord may licenfe a ftranger to put in 
his cattle, if he leaves fufficient room for the commoners be- 
Cdes. 1 RolFs Abr. 396, 

He who has common appendant to one acre of land, (hajl 
not ufe this common but with beafts that are levant ancj 
couchant upon the fame acre. Br. Comrriori, pL 8. 

Common appendant may be, to common after the cornns 
fevered till it is fown again. So it may be to common in 
the meadow ground after the hay is carried off till Candle- 
mafs. So it may be to common from the feafl; pf 5/. Auguf- 
fine to All Saints, and the, like. I Roll's Abr, 397. 

If all the inhabitants of a town prefcribe to haye common 
in fuch a field after harveft, and one particular man, who 
hath land within the faid field fowed, will not within con- 
venient time gather in his corn, but fuffer the fame to con- 
tinue there on purpofe to bar the inhabitants of their com- 
mon •, they may put in their cattle, and if they eat his corn 
he hath no remedy. 2 Leon, 202. 

Where the inhabitant^ of one parifli haye common appen- 
dant in certain wafte grounds in another parifh, they fliall 
pay taxes where the eftate lies 5 for it is to be confidered as 
part of the eftate, and the eftate to be taxed higher upon 
|hat account, j Salk. 163. 

4. Cvi#mon Appttrtemnfy 

COMMON APPURTENANT is, where the owner of 
land hath a right to put in pther goods befides fuch as arc 
generally commonable, as hogs, goats, geefe, and the lil^e. 
This, not arifing from the neceffity of the thing, like com- 
jnon appendant, is tfcerefpre npt of common, right, but can 
* only 
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only be claimed by immemorial ufage and prescription, which 
the law efteems fulficient proof of a fpecial grant or agree- 
ment for this purpofe. 2 Black. 33. 

If a rrjfcn purchafe part of the land wherein common ap- 
pendant is to be had, the common {hall be apportioned, be- 
caufe it is of common right ; but not fo of common appurte- 
fianty or of any other common of what nature foever. But 
both common appendant and appurtenant (hall be appor- 
tioned by alienation of part of the land to which common is 
appendant or appurtenant. 1 Inft. 122. 

Common appurtenant may be to a houfe, meadow, paf- 
ture, as well as to arable land, and ought to be prefcribed 
for by fpecial words, as being againft common right, and it 
may be fevered from the land to which it is appurtenant. 
Wood. b. 2. c. 2./. 6. 

If a man grants common appurtenant to fuch a clofe, it 
is good, and {hall pafs by grant of the clofe j for common 
appurtenant may be created at this day. 2 Sid. 87. 

Burgagers in a borough may have common appurtenant ta 
their burgages by prefcription. 2 Sid. 462. 

• 

5. Common by reafon of Vicinage. 

Common becaufe of VICINAGE, or neighbourhood, is 
where the inhabitants of two townfliips, which lie contigu- 
ous to each other, have ufually intercommoned with one 
another, the beads of the one ftraying mutually into the 
other's grounds, without any moleftation from either. This 
is, indeed, only a permiflive right, intended to excufe what 
in ftriftnefs is a trefpafs in both, and to -prevent a multipli- 
city of fuits ; and therefore either townfliip may inclofe and 
bar out the other, though they have intercommoned time 
out of mind. Neither hath any perfon of one townfliip a 
right to put his beafts originally into the other's common, 
for then they are diftrainable ; but if they efcape, and ftray 
thither of themfelves, the law winks at the trefpafs. 
2 Black. 3 

And the inhabitants of one vill {hall not put in more 
beafts, but having regard to the eftates of the inhabitants of 
the other vill. Br. Common,//. 55. 

6. Common in Grofs. 

Common IN GROSS, or at large, is fuch as is neither 
appendant nor appurtenant to land, but is annexed to a man's 

rjerfon^ 
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perfon, being granted to him and his heirs by deed ; or it 
may be claimed by prefcriptive right, as by the parfon of 
a church, or the Hke corporation fole. This is a feparatc 
inheritance, intirely diftinft from any landed property, and 
may be veiled in one who hath not a foot of ground in the 
manor. 2 Black. 34. 

Of common appendant, appurtenant, and in grofs, fomc 
are certain, that is, for a certain number of beafts ; fome 
certain by confequence, namely, for fuch as are levant and 
eouchant upon the land and fome are more uncertain, as 
common without number in grofs 5 and yet the tenant of 
the land muft common or feed there alfo. 1 Injt. 122. * 

If a man prefcrib 3 for common appurtenant for a certain 
number of cattle, it is not neceflary, nor material, to (hew 
that they v/ere levant and eouchant, becaufe it is no pre- 
judice to the owner of the foil, for that the number is af- 
<:ertained. L. Raym. 726. 1015. 

7. Common of Eftovers. 

Common of ESTOVERS (from the French e/lofer, to 
furnifti,) is a liberty of taking neceflary wood for the ufe or 
furniture of a houfe or farm, from off another's eftate. The 
Saxon word bote is of the fame fignification with the French 
eftovers y and therefore houfebote is a fufficient allowance of 
wood, to repair or to burn in the houfe, which latter is 
fometimes called firebote ; ploughbote and cartbote are wood to 
be employed in making and repairing all inftruments of 
hufbandry \ and kaybote or hedgebote is wood for repairing of 
hays, hedges, or fences. Thefe botes or eftovers muft be 
reafonable ; and fuch, any tenant for life or for years may 
take from off the land let or demifed to him, as incident to 
his eftate, without waiting for any leave, aflignment, or ap- 
pointment of the leflbr, unlefs he be reftrained by fpecial 
covenant to the contrary. 1 Inft. 41.2 Black. 35. 

8. Common of Fifhery. 

Common of FISHERY is, a liberty of fifliing in another 
man's water. 2 Black. 34. 

If a man claim by prefcription any manner of common in • 
another man's land, and that the owner of the land fliall 
be excluded from having pafture, eftovers, or the like ; this 
is a prefcription or cuftom againft law, to exclude the owner 
of the foil j for it is againft the nature of the word common^ 
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miid it was implied in the firft grant that the owner of the foil 
(hould take his reafonable profit there. But a man may 
prefcribe or allege a cuftom to have and enjoy the fole feeding 
pf the land from fuch a day till fuch a day, and hereby the 
pwner of the foil {hall be excluded to pafture or feed there j 
and fo he may prefcribe to have feparate pafture, and ex- 
clude the o^yner of the foil from feeding there. So a man 
may prefcribe to have a feparate fifhery in fuch a water, an4 
the owner of the foil ihall not fifh there \ but if he claini 
to fyave common of fifliery, or a free fifliery, the owner of th$ 
foil (hall fifli there, i Jnjl. 122. 

9, Common of Turbary, and other Digging the Soil. 

Common of TURBARY is a liberty of digging t^rf upon 
another man's ground* There is alfo a common of digging 
Jlonesj coals, minerals^ and fuch like. 2 Black. 34. 

Common of turbary cannot be appendant to land, but 
only to an' houfe. 1 Roll's Abr. 397. 

If on an action of trefpafs the defendant juftifies, that he 
*nd his anceftors, and all whofe eftate he hath in a certain 
houfe, have ufed tixne out of mind to have coinmon of tur* 
bary to dig and fell at their pleafure, as belonging to the 
houfe ; this plea is bad, and repugnant in hfeif j for tujr-» 
bary, appertaining to an houfe, ought to be fpent in the 
houfe, and not fold abroad. Noy % 145. 

New erected cottages, though they have four acres o£ 
ground laid to them, ought not to have common of turbary 
in the wafte. 2 Injl. 740, 

Where turf is taken away from the common, the lord 
only can bring his action ; but, it is faid, the commoners 
may have an action for the trefpafs by entering on the com-* 
mon, whereby their herbage is made worfe % 1 Roll's Abt\ 
8<>. 398. 

i o. Difturbance of Common, by one who has no right. 

Where one, who hath no right of common, puts his cat- 
tle into the land, and thereby deprives the cattle of the conn 
moners of their refpective {hares of the pafture, the lord, 
or any of the commoners, may diftrain them damage fea- 
fant ; or, a commoner may bring an action upon the cafe 
to recover damages, provided the injury done be any thing 
confiderable, fo as that he may lay his action that thereby 
he was deprived of his common. But for 3 trivial trefpafs, 
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*he commoner hath no a£lion 5 but the lord of the foil only, 
for the entry and trefpafs committed. 3 Black. 237. 

If a man, that has no right, corned and cuts fern upon 
the common* and by burning the fame converts it to his own 
life, a commoner cannot juftify difperfing the aflies, but 
may bring his a&ion. &tr. 777. 

II. Dtjlurbance of Common by Uncommonable Goods. 

Where one, who hath a right of common, puts in cattltf 
that are not commonable* as hogs and goats> the lord of 
any of the commoners, as is aforefaid, may diftrain them 
damage feafant, or (if the damages be confiderable) a com- 
moner may bring his a&ion. But the lord of the foil, by 
cuftom or prefcription, but not without, hiay put uncorri* 
monable cattle upon the common. 3 Black. 237 u 

1 2. Dijlurbance of Common by furcharging. 

Difturbance of common by furcharging is, where more" 
cattle are put on the common than the pafture or herbage 
will fuftain, or the party hath a right to do. This injury by 
furcharging can, properly fpeaking, only happen when the 
common is appendant or appurtenant, and of courfe limited 
by law ; or where, when in grofs, it is exprefsly limited and 
certain : fot where a man hath common in grofs, without 
number or without Hint, he cannot be a furcharger. How- 
ever, even where a man is faid to have common without 
Hint, ftiU there muft be left fufficient for the lord's own 
beads ; for the law will not fuppofe that, at the original 
grant of the common, the lord meant to exclude himfelf. 
3 Black. 237. 

The ufual remedies for furcharging the common, ate ei- 
ther by diftrainirig fo many of the beafts as are above the 
number allowed, or elfe by an aftion of trefpafs; both 
which may be had by the lord ; or by a fpecial action on the 
cafe for damages, in Which any commoner may be plain- 
tiff. But the ancient and moft effectual method of proceed- 
ing is, by writ of admeafuremant of pajlure ; which is exe- 
cuted by a jury, who upon their oaths are to afcertain, under 
the fuperintendence of the fheriff, what and how many cat- 
tle each commoner is intitled to feed. And the rule for this 
admeafurement is generally uhderftood to be, that the com* 
moner (hall not turn more cattle upon the common, than 
are fufficient to manure and flock the land to which his 
right of common is annexed. And if, after this admeafare- 
3 ment, 
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ment, the fame defendant furcharges the Commdfl agairt^ 
the plaintiff may have a writ of fecond furcharge ; and if it 
is found that he hath again furcharged, he mall forfeit to 
the king the fupernumerary cattle put in, and {hall alfo pay 
damages to the plaintiff. 3 Black. 238. 

If the lord furcharges the common, a commoner may not 
drive his cattle off the common, or diftrain them damage 
feafant, as he may the cattle of a ftranger \ but the remedy 
againft the lord is either an afTize, or an aftion on the cafe. 
F* N. B. 125. Burr. Mansf. 2426. 

A .cuftom of a manor, for the reeve to make a drift of the 
cattle at any time by the appointment of the fteward, is good* 
and is more reafonable than a cuftom to drive the common 
at a certain time ; becaufe, if that were the cuftom, the com- 
moners would furcharge the common all the reft of the year, 
except at thofe times. L. Raym. 1 1 86. 

13. Dijlurhance by Inclofure, or other Objlru&ion*. 

Difturbance of common by inclofure or other obftruction 
is, when the owner of the land, or other perfon, fo inclofes 
or otherwife obftru&s it, that the commoner is precluded 
from enjoying the benefit to which he is by law intitled* 
This may be done, either by erefting fences, or by driving 
the cattle off the land, or by plowing up the foil of the 
common : or it may be done by eredting a warren therein, 
and flocking it with rabbits in fuch quantities, that they 
devour the whole herbage, and thereby deftroy the common. 
For in fuch cafe, though the commoner may not deftroy 
the rabbits, yet the law looks upon this as an injurious dif- 
turbance of his right, and hath given him his remedy by 
a&ion againft the owner. 3 Black, 240. 

A commoner, without a fpecial cuftom, may not cut 
bufhes, dig trenches, or get clay upon the common, for 
this deftroys the grafs, and carrying it away doth damage 
to the ground, fo that the other commoners cannot enjoy 
the common in as ample manner as they ought to do 4 
Godb. 334. 

14. Of the Lords Right to inclofe the Surplus. 
If any commoner inclofes, or builds on the common, 
every commoner may have an adtion for the damage. 1 Roll's' 
Abr. 398. 

And if the lord inclofes on the common, and leaves not 
common fufficient, the commoners may not only break 
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down the inclofure, but may put in their cattle, although 
the lord plows and fows the land. 2 Injl. 88. 

But by the ftatute of Merton y 20 H. 3. c. 4. the lord may 
approve (which is an old word, and fignifies the fame as im~ 
prove ) y that is, may inclofe and convert to the ufes of hus- 
bandry any wafte grounds, in which his tenants have com- 
mon appendant, provided he leaves fufficient common to his 
tenants, according to the proportion of their land. And the 
ftatute of 13 Ed. 1. c. 46. extends this liberty of approving, 
in like manner, againft all others that have common appur- 
tenant or in grofs. 

Which faid ftatute of 20 H. 3. c. 4. is as follows : Becaufe 
many great men y which have infeoffed knights and their freehold* 
ers of [mall tenements in their great manors ', have complained that 
they cannot make their profit of the refidue of their manors y as of 
waftesy woods , and pa/lures, whereas the fame feoffees have ftf- 
ficient pajiure y as much as belongeth to their tenements 7/ is pro* 
videdy that whenfoever fuch feoffees do bring an afjize of novel 
diffeifin for their common of pajiure y and it is hnowledged before 
the jujlicers that they have as mucfy paflure as fufficeth to their 
tenements y and that they have free egrefs and regrefs from their 
tenement unto the pajlure y then let them be contented therewith ;* 
and they on whom it was complained Jhall go quit of as much 
as they have made their profit of their lands y wafles y woods, 
and pajlures : but if they allege y that they have not fiffcient 
pajlure y or fufficient ingrefs and egrefs according to their hold r 
then let the truth be inquired of by affize / and if - it be found 
by the affize y that the fame deforceors have diflurbed them of their 
mgrefs and egrefs y or that they had not fufficient paflure as afore- 
faid y then they Jhall recover their feifin by view of the inquejl ; 
fo that by their difcretion and oath y the plaintiffs Jhall have 
fufficient pajlure y and fuffici ent ingrefs and egrefs in form 
aforefaid y and the dijpifors Jhall be amerced and Jhall yield 
damage/. 

The approvement muft be made and divided by fome 
inclofure or defence ; for it is lawful for the tenant to put 
his cattle into the refidue of the common, and if they ftray 
into that part whereof the approvement is made, in default 
of inclofure, he is nd trefpafler. 2 Injl. 87. 
. And if the lord doth inclofe part, and leave not fuffi- 
cient common in the refidue, the commoner may break 
down the whole inclofure, becaufe it ftandeth upon the 
ground which is his common. 2 Lift. 88. - 

If the lord make a feoffment of certain acres, the feoffee 
,7 may 
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feaay ihdofe, befcaufe the feoflment is an approvement in it* 
nature. 2 Infl. 87. 

IF a than inclofes where by law he may, he is bound to 
leave a good way, and alfo to keep it in repair continually at 
fas own charge. Jo. 296. 8. Cat. HennV cafe. 

COMMON, tenants in. 

Tenants in common, are they that have lands of 
tenements in fee Ample, fee tail, or for term of years, at 
any other fixed eftate, and they hare fuch lands or tenement 
by feveral titles, and not by joint title, and none of then! 
knoWeth of this his feveral, but they ought not by the 
few to occupy thefe lands or tenements in common, 
And proiridivijb) to take the profits in common. Lift* 
fe£h 292. 

And becaufe they come to fuch lands or tenements bf 
feveral titles, and not by one joint title, and their occu-* 
pation alid pofleffion fltall be by law between them in 
common, they are therefore called tenants in common. Ibid* 

Parceners are only by tiefcent, jointenants are only by 
jrarchafe, and tenants in common ate by defcent, purchafe* 
6r prefcription. 1 Inft. 188. 

An eftate given to two perfons equally to be divided between 
them, though in deeds it hath been faid to be a joint tenancy, 
^et in wills it is a tenancy in common. This nicety in the 
wording $f grants makes it the moft ufual, as well as the 
fafeft way, when a tenancy in common is meant to be created* 
to add exprefs words bf exelufion as well as defcription, and 
limit the eftate to hold as tenants in common, and not ag 
jointenants. 2 Blatk. 193* 

As ther take by dlftirift moieties, and have no intirety of 
ihterfeft, therefore there is no furvrvorfhip between tenants in 
cbmmoti. 2 Blaci. 194. 

If tenants in common be difieifed, they ihuft have feveral 
*£Kons, and not one joint a&ion; and the reafon is, for 
that they were feifed by feveral titles* But otherwife it is 
bf jointenants ; for if there be twenty jointenants, and they 
be dnTeifed, they lhall have in all theif names but orie a£tion$ 
becaufe they have only one joint title* Litt. fe£h 311. 

But as to aftions perfonal, tenants in common. may have 
fuch actions perfonal jointly in all their names, as 01 trefr 
pafs, or of offences which concern their tenements m com* 
tnon, as for breaking their houfes, breaking their clofes* 
feeding, wafting, and deftroyihg -their grafar, cutting their 

woods* 
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Woods, fifhing in their pifcary, and fuch like. In this cafe, 
they fliall have one aftion jointly, and lhall recover jointly 
their damages, becaufe the a&ion is in the perfonalty, and 
not in the realty* Litt. feci. 3 i 

Tenants in common, like as jointenants, are compellable 
to make partition. 2 Black. 194% 

COMMON LAW is fo called, as it is the common, mu- 
nicipal law, or rule of juftice, throughout the kingdom. For 
although there are divers particular laws, fome by cuftom 
applied to particular places, and fome to particular caufes, 
Vet that law, which is common to the generality of perfoas, 
things, and caufes, and hath a fuperintendency over thofe 
particular laws that are admitted in relation to particular 
places or matters, is the common law of England. 

It is diftinguifhed from the Jlatute law, or acts of parlia- 
ment, as having been the law of the land, before any afts of 
parliament that are now extant were made, though poflibly 
a confiderable part of it might have been a£b of parliament 
in ancient time, which are now loft : for there are no a&s 
of parliament now ancienter than the reign of king Henry 
the third. 

This common law is delivered down to us in the writings* 
of divers learned men, fuch as Glanvil, Bratlon, Briton, the 
author of Fleta, and above all Sir Edward Coke, whofe works 
may juftly be ftiled the grand repofitory of the common law. 

COMMON PLEAS is one of the king's courts of record 
at Weftminflerj frequently termed in law the common bench. 
By the ancient Saxon conftitution, there was only one fupe- 
lior court of juftice in the kingdom, and that had cognizance 
both of civil and fpiritual caufes ; namely, the wittena gemote 
or general council, which affembled annually or oftener, and 
attended the king wherever he refided, as well to do private 
juftice, as to confult upon public bufinefs. At the conqueft, 
the ecclefiaftical jurifdi&ion was feparated from the tempo- 
ral ; and of the temporal judges, the Conqueror feparated 
their deliberative power as counsellors" to the crown, from 
their minifterial power as judges. Of thofe who conftantly 
attende4 him as judges, he eftablifhed a regular court in his 
own hajl, thence called by ancient authors aula regia y or 
aula regjs. And thefe were bound to follow the king's houfe- 
hold in all his progrefles and expeditions ; whicji being found 
very inconvenient to the fubject,it was afterwards eftablifhed, 
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by magna charta, that common pleas fliould not follow the 
king's court, but be holden in feme place certain. Which 
place certain was appointed to be in Weftminfter-hall, the 
place where the aula regis originally fat, when the king re- 
sided in that city; and there it hath ever fince continued. 
And this jurifdiftion became afterwards fubdivided and bro- 
ken into leveral diftinft courts of judicature, and the diftri- 
bution of juftice was thrown into fo provident an order, that 
the judicial officers were made to form a cheque upon each 
other ; the court of chancery iffuing all original writs under 
the great feal to the other courts ; the common pleas being 
allowed to determine all caufes between private fubje£ts ; 
the exchequer managing the king's revenue j and the court 
of king's bench retaining all the jurifdi&ion which was not 
cantoned out to the other courts, and particularly the fuper- 
intendence of all the reft by way of appeal ; and the fole 
cognizance of pleas of the crown or .criminal caufes. For 
pleas or fuits are regularly divided into two forts : pleas of 
the crown, which comprehend all crimes and mifdemeanors 
- wherein the king (on behalf of the public) is plaintiff ; and 
common pleas, which include all civil a&ions depending be- 
tween fubjeft and fubjeft. The former of thefe were the 
proper objett of the court of king's bench, the latter of the 
court of common pleas ; and in this court only can real 
aftions, that is, a&ions which concern the right of free- 
hold or the realty be originally brought ; and in jthis court 
alfo, all other, or perfonal, pleas between man and man, are 
determined \ but in fome of thefe the king's bench hath a 
concurrent authority. But a writ of error, in the nature of 
an appeal, lies from the court of Common pleas to the court 
of king's bench. 3 Black* 37. 

This court can hear and determine caufes removed out of 
inferior courts by pone, recordare, or other like writs. They 
can alfo grant prohibitions to keep other courts, as well ec- 
clefiaftical as temporal, within due bounds. 

COMPOSITION REAL, for tithes, is, where the incum- 
bent of any church, together with the patron and ordinary, 
do agree by deed under their hands and fcals, or by fine in 
ihe king's court, that certain lands (hall be freed and dif- 
charged of the payment of tithes for ever, paying fome annual 
payment,or doing fome other thing,to the benefit of the parfon 
or vicar to whom the tithes did belong. And from thefe real 
competitions it is prefumed, that all prefcriptions de modo 
1 1 decimandi 
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tkcimandi took their firft rife and beginning ; but it is more 
probable, that moft of them at this day have grown from 
the negligence and careleffnefs of the clergy . themfelves. 
Degge, p. 2. c . 20. 

COMPURGATOR, was one who made oath, together 
with the defendant, of the defendant's innocence with re- 
fpe£fc to the matter charged againft him* This practice was 
frequent in the ecclefiaftical courts; and in the temporal 
courts it is ftill eflential in what is called waging of law; 
in which cafe the defendant makec! oath of the truth of his 
allegation, and brings a certain number of others who avow, 
upon their oaths, that they believe what he faith is true. 

CONCORD, is a fuppofed agreement between the parties 
in levying a fine of lands, in which the deforciant (or he 
who keeps the other out of poflefiion) acknowledges that 
the lands in queftion are the right of the complainant; which 
acknowledgment is made before one of the judges of the 
court, or before commiflioners in the country, and is en- 
tered in this form : u And the agreement is fuch, to wit, 
u that the aforefaid A. B. hath acknowledged the aforefaid 
u tenements, with the appurtenances, to be the right of him 
** the faid C. D. as thofe which the faid C. D. hath of the 
* € gift of the faid A. B. and thofe he hath remifed and quit- 
<c ted claim from him and his heirs to the aforefaid C. D* 
fC and his heirs for ever." 2 Black. 350. 

CONDITION: 

Estates which men have in lands or tenements upon 
Condition, are of two forts ; cither upon Condition in 
deed, or upon Condition in law. 

Condition in deed is, as if a man, by deed indented, en- 
feoffs another in fee fimple, referving to him and his heirs 
yearly a certain rent payable at one feaft or divers fe;ifts, on 
condition, that if the rent be behind, it fliall be lawful for 
the feoffor and his heirs to enter into the fame lands or te- 
nements ; or if it happen the rent be behind by a week, 
or a month, or half a year, after any day of payment of it, 
that then it fliall be lawful to the feoffor and his heirs to 
enter : in thefe cafes, if the rent be not paid at fuch time, 
or before fuch time limited and fpecificd within the condition 
comprized in the indenture, then may the feoffor or his heirs 
enter into fuch lands or tenements, and ouft the feoffee 
thereof quite, and have and hold the fame in his former 
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eftate. And it is called an eftatc upon condition, becaufr that 
the eftate of the feoffee is defeafible, if the condition be not 
performed. In the fame manner it is, if lands be given in 
tail, or let for term of life or years upon condition. Lift* 

But where a feoffment is made of certain lands, referving 
a rertain rent, upon fuch condition, that if the rent be be- 
hind, it (hall be lawful for the feoffor and his heirs to enter, 
and to hold the land until he be fatisfied of the rent behind ; 
in this cafe, if the rent be behind, and the feoffor or his heirs 
enter, the feoffee is not altogether excluded from this, but 
the feoffor fhall have and hold the land, and thereof take 
the profits, until he be fatisfied of the rent behind, and when 
he is fatisfied, then may the feoffee re-enter into the fame 
land, and hold it as he held it before. Litt. 327. 

There are divers words (amongft others) which of them- 
felves make eftates upon condition ; one is the word condition, 
as if A. infeoff B. of certain land, to have and to hold to 
the faid B. and his heirs, upon condition that the faid B. and 
his heirs do pay or caufe to be paid to the aforefaid A. and 
his heirs yearly fuch a rent ; in this cafe, without any more 
faying, the feoffee hath an eftate upon condition. Litt. 328, 

Alfo, if the words were fuch, provided always, that the 
aforefaid B. do pay or caufe to be paid to the aforefaid Ai 
fuch a rent ; or thefe, fo that the faid B. do pay or caufe to 
be paid to the faid A. fuch a rent : in thefe cafes, without 
more faying, the feoffee hath but an eftate upon condition ; 
fo as if he doth not perform the condition, the feoffor and 
his heirs may enter. Litt. 329. 

Alfo there are other words in a deed which caufe the te- 
nements to be conditional \ as if upon fuch feoffment a rent 
be refrrved to the feoffor and his heirs, and afterward thefe 
words are put into the deed, that if it happen the aforefaid 
rent be behind in part or in whole, it fhall then be lawful 
for the feoffor and his heirs to enter ; this is a deed upon 
condition. Litt. 330. 

Eftates which men have upon condition in law, are fuch 
eftates which have a condition by the law to them annexed, 
although it be not fpecified in writing. As if a man grant 
by his deed to another the office of parkerfhip of a park, ta 
have and occupy the fame.office for term of his life ; the 
eftate which he hath in the office is upon condition in law, 
namely, that the parker fhall well and lawfully keep 
\ the park, and fhall do that which to fuch office belongeth ; 
\ or 
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<*r otherwife it fliall be lawful to the grantor and his heirs 
to ouft him, and to grant it to another if he will. And fuch 
condition as is intended by the law to be annexed to any 
thing, is as ftrong as if the condition were put in writing. 
Lift. 378. 

Alfo eftates of lands or tenements may be made upon 
condition in law n although upon the eftate made there was 
not any mention or rehearfal made of this condition. As if 
a leafe be made to the hufband and wife, to have and to hold 
to them during the coverture between them 5 in this cafe 
they have an eftate for term of their lives upon condition in 
law ; that is, if any of them die, or that there be a divorce 
between them, then it {hall be lawful for the leffor and his 
heirs to enter- Lift. 380. 

If the condition of a bond be, to pay money by inftal- 
ments, the bond becomes forfeited on failure of the firft 
payment : for in this cafe there is a difference between an 
aftiori of debt upon a bond, and an aflion on a contract for 
paying feveral fumsat feveral times. 1 Wilfon, 80. 1 Injl. 292. 

. CONFEDERACY is, when two or more combine to- 
gether to do any damage or injury to another, or to do any 
unlawful aft. And in fome cafes it is puniffiable, though 
nothing be put in execution. But to render it punifhable 
before it is executed, it ought to have thefe incidents : 1. It 
muft be declared by fome matter of profecution, as by mak- 
ing of bonds or promifes one to another. 2. It fliould be ma- 
licious, as for unjuft revenge. 3. It ought to be falfe, 
againft an innocent perfon. 4, It is to be out of court vo- 
luntarily. Terms of the Law. 

CONFESSION is, where a prifoner being arraigned for 
an offence, and being afked whether he is guilty or not 
guilty, confefles the crime with which he is charged ; which 
is the higheft conviction that can be. But it is ufual for the 
court, especially if it be for a capital offence, to advife 
the party to plead, and put himfelf upon his trial, and not 
prefently to record his confeffion, but to admit him to plead. 

2 H. H.'22$. 

Befides the exprefs confeffion, there is alfo an implied 
confeffion, in inferior offences that do not amount to felony, 
whereby the party doth not direftly own himfelf guilty, but 
in a manner admits it by yielding to the king's mercy, and 
iefiring to fubniit *o a fmall fine 5 which fubmiffion the court 
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may accept of if they think fit, without putting him to 
a direct confeflion. 2 Haiv. 333. 

There is alfo another fpecies of confeflion, which is called 
an approvement. And that is, when a perfon indicted of 
treafon or felony, and arraigned for the fame, doth confefs 
the fact before any plea pleaded ; and accufeth others his 
accomplices of the fame crime, in order to obtain his pardon* 
But this courfe hath been long difufed. And in many cafes, 
by feveral acts of parliament, encouragement is given to 
accomplices, for the convicting of offenders, by offering to 
the faid accomplices a pardon. 4 Black. 330. 

Confeflion of the defendant taken upon an examination 
before juftices of the peace, or in difcourfe with private 
perfons, may be given in evidence againft the party con- 
fefling, but not againft others. But wherever a man's con- 
feflion is made ufe of againft him, it muft be all taken to- 
gether, and not by parcels- 2 Haw. 429. 

Sometimes there is a confeflion in a civil action ; but not 
ufually of the whole complaint, for then the defendant 
would probably end the matter fooner, or not plead at 
all, but fuffer judgment to go by default : but, fometdmes, 
after tender and refufal of debt, if the creditor harafles his 
debtor with an action, it then becomes neceffary for the de- 
fendant to confefs the debt and plead the tender; for a 
tender by the debtor, and refufal by the creditor, will- in all 
Cafes difcharge the cofts. 4 Black. 303* 

So, in order to ftrengthen the creditor's fecurity, it is 
ufual for the debtor tor execute a warrant of attorney to 
confefs judgment in an action to be brought by fuch credi- 
tor; which judgment, when confefled, is complete and 
binding, 3 Black. 397. 

CONFIRMATION of lands, is of a nature nearly allied 
to a releafe, Lord Coke defines it to be, a conveyance of an 
eftate or right in ejft, whereby a voidable eftate is made fure 
> and unavoidable, or whereby a particular eftate is increafed. 
It is a ftrengthening of an eftate formerly made, which is 
voidable, though not prefently void : as for example ; a 
bifhop granteth his chancellorftup by patent, for term of the 
patentee's life : this is not a void grant, but voidable by the 
bifnop's death, except it be ftrengthened by the confirmation 
of the dean and chapter. % Black. 325. 

If tenant for life leafes for forty years, and dies during that 
te?m, the l$afe for years is voidable by hirn in reverfion ; yet 
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if he hath confirmed the eftate of the leflee for years, be- 
fore the death of the tenant for life, it is no longer voidable, 
but fure. Id. 

Confirmation is either exprefs or implied. Exprefs, as by 
the words " ratify, approve, and confirm/' Implied, as by 
the words €t have given and granted," " have demifed," or 
the like ; which in fome cafes fliall enure to the fame intent 
as the words " have confirmed." Wood. b. 2. c. 3. 

Every confirmation is perfecling, increafing, or diminijhing. 
PerfeBing ; as when one makes an eftate abfolute that was 
conditional, Increafing as when an eftate at will is in- 
creafed to an eftate for years. Diminijhing ; as where a land- 
lord confirms the eftate of his tenant to hold by lefier rent, 
or the like. Id. 

CONFISCATION, from the Latin, Jifeus, which figni- - 
fied the emperor's treafury, is a forfeiture of lands or goods 
to the king for certain crimes or mifdemeanors. Thefe are 
by our lawyers termed forisfacla (forfeited) 5 that is, fuch 
whereof the property is gone away or departed from the 
owner. Every offence is deemed an injury againft the public ; 
and hence in every offence of an atrocious kind, the law 
hath exa£ted a total confifcation of the goods, and in fome 
cafes a temporary, in other cafes a perpetual, confifcation of 
the lands of the offender to the king as reprefentative of the 
public. I Black, 299. 

CONGEABLE, from the French conge, leave or per- 
miffion, fignifies in our law as much as lawful, or lawfully 
done with permiflion j as entry congeable, or the like. 

CONGE DTESLIRE, leave to chufe, is the king's writ or 
licence to the dean and chapter to chufe a biftiop, in the time 
of vacancy of the fee. 

CONIES : killing conies in the day time, in a lawful war- 
ren, inclofed or uninclofed, incurs a forfeitureof treble dama- 
ges, and three months imprifonment, by 22 £5*23 C. 2. c. 25; 
if it is in the night time, the penalty is tranfportation for 
fcven years 5 or leffer punifliment by whipping, fine, or im- 
prifonment, as the court fliall award, by 5 G. 3. c. 14. But 
by the Black Ad, 9 G. c. 22. if the offender be armed and 
difguifed when he commits fuch offenee, he fliall \>c guilty 
af felony without benefit of clergy, 
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If conies arc out of the warren, no perfon hath afty pro- 
perty in them, and a man may juftify killing them if they eat 
up his grafs and corn ; but no aft ion lies againft the owner 
of the warren. 5 Co. 1 04. 

Conies in a warren go to the heir, and not to the execu- 
tor. I Inft. 8. 

CONJURATION. No profecution {hall be commenced 
or carried on againft any perfon for witchcraft, fbrcery, in- 
chantment, or conjuration : hut if any perfon (hall pretend 
to exercife any of thefe, he fhall be imprifoned for a year, 
and fet on the pillory once in every quarter of that year, and 
he further bound to the good behaviour at the difcretion of 
the court. 9 G. 2. c. 5. 

CONSANGUINITY, or kindred, is the connexion or 
relation of perfons defcended from the fame ftock or com-* 
mon anceftor : and is either lineal^ or collateral. Lineal 
confanguinity, is that which fubfifts between perfons, of 
whom one is defcended in a direft line from the other ; as 
grandfather, father, and fon. Collateral confanguinity, is 
that which fubfifts between perfons defcended from the 
fame common anceftor, but not one from another •, as bro- 
thers, uncles, and nephews. 2 Black. 204. 

CONSCIENCE, court of. So early as the reign of king 
Hen. 8. a court of confeience was eftablifhed in London^ for 
the recovery of fmall debts, but not confirmed by adi of 
parliament till the reign of king James the firft, which hath 
fince been explained and amended by the ftatute ^4 G. 2. c. 1 o. 
The conftitution thereof is this: two aldermen, and four 
commoners, fit twice a week, to hear all caufes of debt, not 
exceeding the value of 40 s. ; which they examine in a fum- 
mary way, by the oath of the parties, or other witnefles, and 
take fuch order therein as is confonant to equity and good 
Confeience. Which method hath been found fo convenient, 
that divers trading towns, and other diftrifts, have obtained 
a&s of parliament upon nearly the fame plan. 

But this bearing hard againft the courfe of the com- 
mon law, and difpenling with the conftitutional eftabliflir 
xnent of trial by jury, another plan had been recommended, 
which hath been adopted by the county of Middle/ex 9 and 
jcarjned into execution by the ftatute 23 G. 2. c. 33. the fub- 
ftanceof which is, 1. That a fpecial county court fhall be 
bolden, at leaft once a naonthj in every hundred, by the 

county 



Digitized by Google 



CON 



201 



comity clerk. 2. That twelve freeholders of that hundred, 
qualified to ferve as juries, and ftruck by the flieriff, {hall be 
fummoned to appear at fuch court by rotation, fo as none 
fliall be fummoned oftener than once a year. 3. That in all 
caufes, not exceeding the value of 40 s. the county clerk and 
twelve fuitors fliall proceed in a fummary way, examining the 
parties and witnefles upon oath, and make fuch order therein 
as they fliall judge agreeable to confidence. 4. That no plaint 
fliall be removed out of this court, but the determination 
therein fliall be final. 5. That if any a&ion be brought in 
any of the fuperior courts againft the perfon refident in 
Middle/ex, for a debt or contract, upon the trial whereof 
the jury fliall find lefs than 40/. damages, the plaintiff fliall 
recover no cofts, but fhall pay to the defendant double cofts ; 
unlefs upon fome fpecial circumftances to be certified by the 
judge who tried it. 6. A very moderate table of fees is 
prescribed and fet down in the a£t, which are not to be ex- 
ceeded upon any account whatfoever. 3 Black. 81. 

CONSERVATOR, is a protector, or preferver, in general : 
as, anciently, a conservator of truce and fafe conduct, a 
confervator of the privileges of the Templars and Hofpitallersj 
confervators of the levels of the fens. But there was more 
efpecially one kind of confervator of which the law took 
particular notice, and which is of fome regard to this day ; 
and that is, a confervator of the peace. Before the inftitu- 
tion of the office of juftices of the peace, the peace was 
kept by confervators of the peace in every county, chofen 
in pursuance of the king's writ by the freeholders in the 
county court. 

And befides thefe confervators of the peace, properly fo 
called, there were and are other confervators of the 
peace by virtue of certain offices. As, for inftance, the lord 
chancellor, and every judge of the court of king's bench, 
have, as incident to their offices, a general authority to keep 
the peace throughout all the realm, and to award procefs 
for the furety of the peace, and to take recognizances for 
it. Alfo every court of record, as fuch, hath power to keep 
the peace within its own precinft. Alfo every juftice of the 
peace is a confervator of -the peace. So is alfo the flieriff, 
coroner, and every high and petty conftablej who have 
power to preferve the peace in danger of being broken in 
their prefence, but they have not power to punifti the breach 
of it. 
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There were alfo other confervators of the peace by tenurr, 
who held lands of the king for that fervice ; others by pre- 
fcriptioti, claiming that power by immemorial ufage in thera- 
fclves, and thofe whofe eftate they have in certain lands. 

The general authority which fuch confervators of the 
peace, whether by election, or tenure, or prefcriptkm, is* 
to employ their own, and command the help of others, to 
arreft and pacify all fuch who in their prefence, and within 
their jurifdiftion and limits, by word or deed, mall go about 
to break the peace. 1 Haw. 32. 

CONSIDERATION, is the material caufe of any agree* 
ment or contract, without which it will not be effe&ual 01 
binding. 

A deed of lands mull be founded on good and fufficient 
confideration. Not upon an ufurious contrail ; nor upcm 
fraud or collufion, either to deceive bona fide purchafers, or 
juft and lawful creditors ; any of which bad confideration* 
will vacate the deed. 2 Black. 296. 

A deed, or other grant, made without any confideration, 
is, as it were, of no effe£t ; for it is conftrued to enure, or 
to be effeflual, only to the ufe of the grantor himfelf. Id* 

The confideration may be either a good or a valuable one, 
A good confideration is fuch as that of blood, or of natural 
love and affection, when a man grants an eftate to a near re-> 
lation : a valuable confideration is fuch as money, marriage, 
or the like ; which the law efteems an equivalent given for. 
the grant. Deeds made upon good confideration only, are 
confidered as merely voluntary ; and, are frequently fet afidc 
in favor of creditors, and bona fide purchafers. "Id. 297. 

Confideratipn in contrails, is (Something given in exchange, 
fomething that is mutual and reciprocal \ as money given for 
goods fold, work performed for wages. And a confideration 
of fome fort or other is fo abfolutely neceflary to the form- 
ing a contraft, that a nudum pacJum, or agreement, to do or 
pay any thing on one fide, without any compenfation on 
the other, is totally void in law ; and a man cannot be com-* 
pelled to perform it, As if a man promifes to give another 
100/. here is nothing contrafted for or given on the one 
fide, . and therefore there is nothing on the other. But if 
fuch promife is authentically proved by written documents, 
as if a man enters into a voluntary bond, or gives a promifr 
fory note, he mail not be allowed to aver the want of a con* 
fideration in order to evade the payment 5 for every bond, 
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from the folemnity of the inftmment, and every note, from 
the fubfcription of the drawer, carries with it an internal 
evidence of a good coniideration. Courts of juftice will 
therefore fupport them both, as againft the contractor him- 
felf, but not to the prejudice ,of creditors, or ftrangersto the 
contract. 2 Black. 445. Burr* Mawf. 1671. 

Cpnfideration is either exprefs. as when a man bargiins to 
give fo much for a thing bought, or to fell his land for fo 
much, or grants it in exchange for other lands, or where a 
man promifes to give a fum of money for work to be done 
by him ; or it is implied, when the law itfelf inforces a con- 
fideration \ as where a man comes to an inn, and, there 
ftaying, eats and drinks and lodges, the law prefumes he 
(hall pay for the fame, though there be no exprefs contract 
for it. 

CONSIMILI CASU, is a writ of entry for the rever- 
fioner aft^r alienation by tenant for life. It was given by 
the ftatttts of 13 Ed. 1. c. 24. which ordains, that where a 
like r^happens to that of alienation by tenant in dower, for 
which a writ is given by 6 Ed. 1. c. 7. the chancery mall 
make out a writ accordingly. 3 Black. 183. 

CONSISTORY, is the court chriftian or fpiritual court, 
held formerly in v the nave of the cathedral church, or in 
fome chapel, ile, 1 or portico, belonging to it ; in which the 
bimop prefixed, and had fome of his clergy for aflefibrs \nd 
afliftants. But this court is now held by the bifhop's chan- 
cellor or commiflary, and by archdeacons and their officials, 
either in the cathedral church or other convenient place of 
the diocefe, for the hearing and determining of matters and 
caufes of ecclefiaftical cognizance happening within that di- 
-pcefe. From the bifhop's court the appeal is to the archbi- 
fliop, from the archbilhop's court to the delegates. 

CONSPIRACY. By aft of parliament 33 Ed. 1. Jl. 2. 
confpirators are defined to be thofe that confederate or bind 
themfelves by oath, covenant, or other alliance, that every 
of them {hall aid and bear the other falfely and malicioufly 
to indict or caufe to be indicted, or falfely to move or main- 
tain pleas/ From which definition it feems clearly to follow, 
that not only thofe who actually caufe an innocent man to 
be indicted, and alfo to be tried upoa the indictment, where- 
iipon he i$ lawfully acquitted, are properly confpirators, but 
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that thofe alfo arc guilty of this offence, who bafely confpire 
to indict a man falfely and malicioufly, whether they do any 
act in profecution of fuch confederacy or not. i Haw. 189. 

For this offence, the confpirators (for there mult be at 
kaft two to form a confpiracy) may be indicted at the fuit 
of the king, and were by the ancient common law to re- 
ceive what is called the villenous judgment; namely, to lofe 
their freedom of the law, whereby they are difcredited and 
difabled as jurors or witnefles ; to forfeit their goods and 
chattels, and their lands, during life ; to have their lands 
wafted, their houfes rafed, their trees rooted up, and their 
bodies committed to prifon. But this villenous judgment is 
by long difufe become obfolete ; it not having been pro- 
nounced for fome ages but, inftead thereof, the delinquents 
are ufually fentenced to fine, imprifonment, and pillory. 
4 Black. 136. 

Or an action of confpiracy may be brought, to obtain a 
recompence in damages, for the danger to which the party 
hath been expofed : but in order to this, it is neceflary that 
the plaintiff mould obtain a copy of the record of his indict- 
ment and acquittal ; but in profecutions for felony, it is 
ufual to deny a copy of the indictment, where there is any, 
the leaft, probable caufe to found fuch profecution upon. 
For it would be a very great difcouragement to the public 
juftice of the kingdom, if profecutors, who had a tolerable 
ground of fufpicion, were liable to be fued at law whenever 
their indictments mifcarried. But the more ufual way is, to 
bring a fpecial action on the cafe, for a falfe and malicious 
profecution ; which may be brought againft one only, and 
although there hath been no acquittal upon the indictment ; 
for the action may be brought on fuch an indictment where- 
on no acquittal can be; as if it be rejected by the grand 
jury, or be coram non judice 9 or be infufficiently drawn, 
3 Black. 126. 

CONSTABLES are of two forts: high conflables, and 
petty conflables. High conflables are commonly chofen and 
fworn by the juftices of the peace in feflions ; and their ju- 
risdiction extends through, the feveral hundreds refpectively. 
Petty conflables are chofen and fworn in the leet, and in de- 
fect thereof mofl commonly by the juftices. The general 
duty of both high and petty conflables is, to keep the king's 
peace in their feveral diftricts : and they have both of them 
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abundance of particulars committed to their charge, as well 
by the common law, as by fundry a£b of parliament. 

CONSULTATION, is a writ whereby a caufe being for-, 
merly removed by prohibition out of an inferior court into 
fome of the king's courts at Wejlminjler> is returned thither 
again. For if the judges of the fupcrior court, comparing 
the proceedings with the fuggeftion of the party, find the 
fuggeftion falfe, or not proved, and therefore the caufe to 
be wrongfully called from the inferior court, then, upon 
confultation or deliberation thereof, they decree it to be re- 
turned again ; whereupon the writ in this cafe obtained is 
called a confultation. T. L. 

CONTEMPT, is an high mifdemeanor, by doing what one 
is forbidden, or not doing what he is commanded. If the 
flieriff, being required to return a writ directed to him, 
doth not return it ; or if a perfon, required by fuch writ to 
do fomething, doth not perform it \ this is a contempt, pu- 
nifliable by fine and imprifonment. So difobedience to an 
acl: of parliament, where no particular penalty is affigned, 
is a contempt of the ftatute, and punifhable by fine and im- 
prifonment at the discretion of the court. For a contempt of 
the king's fuperior courts of juftice, the offender is liable to 
an attachment. 

CONTENEMENT, (contenementum,) is faid tofignify a 
man's countenance or credit, which he hath together with and 
by reafon of his freehold. But it feems more properly to 
be reftri&ed to the eftate which he holds in land ; as where 
the magna charta y c. 14. fays, a freeman mail not be amerced 
for a fmall fault, but after the manner of the fault, and for 
a great fault after the greatnefs thereof, faving to him his 
contenement (falvo contenemento fuo) >• that is, that he lhall 
not be fined above what he is able to bear, and leaving to 
him the means of his future fupport : fo the ftatute goes on 
—a merchant fhall not be fined, but faving to him his mer- 
chandize ; and a villein, faving to him his wainage. 

CONTENTIOUS JURISDICTION, in ecclefiaftical 
caufes, is where there is an aftion or judicial prpcefs, and 
it cohfifts in hearing and determining the matter between, 
(arty and party j in contradiftinftion to voluntary jurifdi&ion, 
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which Is etercifed in matters that require no judicial pro- 
ceeding, as in granting inftitution, probate of wills, letters 
of adminiftration, fequeftration of vacant benefices, and 
fuch like. 

CONTINGENT LEGACY, is a legacy which may 
happen or not happen, according to the circumftances of a 
future event. If a legacy be left to one when he (hall attain, 
or if he (hall, attain, the age of twenty-one years, this is a 
contingent legacy j and if the legatee dies before that time, 
the legacy fhall not veft. But a legacy to one, to be paid 
when he attains the age of twenty-one years, is a vefted 
legacy ; an intereft which commences in prafentiy although 
it befo/vendutn in futuro : and if the legatee dies before that 
age, his reprefentatives fhall receive it out of the teftator's 
perfonal eftate, at the fame time that it would have become 
payable in cafe the legatee had lived. But if fuch legacy be 
charged upon a real eftate, the temporal courts will not fuf- 
fer it to be raifed, but it fhall lapfe for the benefit of the heir 
at law. 2 Black. 513. 

CONTINGENT REMAINDER, is where ho prefent 
intereft paiTes, but the eftate is limited to take effect, either 
to a dubious and uncertain perfon, or upon a dubious and 
uncertain event; fo that the particular eftate may chance tp 
be determined, and the remainder never take effeft. As if 
a tenant for life, with remainder to B.'s eldeft fon (then 
unborn) in tail, this is a contingent remainder, with refpett 
to thcperfon, for it is uncertain whether B. will have a fon or 
na; but the inftant that a fon is born, the remainder is no 
longer contingent, but vefted : though, if A. had died 
before the contingency happened, that is, before B.'s fon 
was born, the remainder would have been aofolutely gone ; 
for the particular eftate was determined before the remainder 
could veft. So, where the per/on to whom the remainder 
is limited is fixed and certain, it may be contingent with re- 
fpe& to the event, where that event is vague and uncertain. 
As where land is given to A. for life, and in cafe B. furvives 
him, then with remainder to B. in fee ; here B. is a certain 
perfon ; but the remainder to him is a contingent remainder, 
depending upon a dubious event, the uncertainty of his ftn>- 
viving A. During the joint lives of A. and B. it is contin- 
gent \ and if B. dies firft, it never can veft in his heirs, but 
it is gone for ever \ but if A. dies firft, the remainder to B. 
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becomes veftdd. A contingent remainder is executory, and a 
vefte4 remainder is executed. 2 Black. 169. 

CONTINGENT USE, is a ufe limited in a deed of lands, 
which may or may not happen to veft, according to the con- 
tingency expreffed in the limitation of fuch ufe : and a ufe 
in contingency is fuch as by poflibility may happen in po£» 
feflion, reverfion, or remainder. 1 Ce. 121. 

^ CONTINUAL CLAIM, is a claim made from time to 
time, within every year and day, to land or other thing, 
which in fome refpeft a man cannot obtain without danger : 
as if a man be difleifed of land, into which, though he 
hath a right of entry, he dares not enter for fear of death, 
or of maiming or beating, it behoves him to hold on his 
right of entry at his beft opportunity, by approaching as 
near as he dares, once a year, as long as he lives, and to 
fave the right of entry to his heir. And in fuch cafe, al- 
though the difleifor dieth feifed in fee, and the land defcend 
to his heir, yet may he who is difleifed enter upon the pof- 
leflion of the heir, notwithftanding the defcent ; for by fuch 
claim he hath presently a pofleflion or feifin in the lands, as 
well as if he had entered in deed, although he never had 
pofleflion or feifin of the fame lands or tenements before the 
laid claim. Litt.f 414. 419. 

Alfo, if land be let to a man for term of his life, re- 
mainder to another for term of life, remainder to a third in 
fee, if tenant for life alien to another in fee, and he in re- 
mainder for life maketh continual claim to the land before the 
' dying feifed of the alienee, and after the alienee dieth feifed, 
and after he in remainder for life die before any entry made 
by him ; in this cafe, he in the remainder in fee may enter 
upon the heir of the alienee, by reafon of the continual claim 
made by him who had the remainder for life, becaufe 
that fuch right as he had of entry (hall go and remain to him 
in the remainder after him, infomuch as he in the remainder 
in fee could not enter upon alienee in fee during the life of 
him in the remainder for life, and for that he could not then 
make continual claim. For none can make continual claim 
but when he hath title to enter. Litt. f. 416. 

But every doubt or fear in fuch cafe is not fufficient, for it 
mull concern the fafety of the perfon of a man, and not 
his houfes or goods j for if he fear the burning of his houfes, 
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or the taking away or fpoiling of his goods, this is not fuf- 
ficient, becaufe he may recover the fame, or damages to the 
value, without any corporal hurt, i Inft. 253. 

And if the fear do concern the perfon, yet it mull not be 
a vain fear, but fuch as may befal a conftant man 5 as if 
the adverfe party lie in wait in the way with weapons, or by 
words menace to beat, maim, or kill him that would enter ; 
and fo, in pleading, he mult fliew fome juft caufe of fear, 
for fear of itfelf is internal and fecret. Id. 

CONTINUANCE, is the continuing of a caufe in court, 
by an entry upon the record there for that purpofe. For 
during the whole courfe of proceeding in an action, it is 
neceffary that both the parties be kept or continued in court 
from day to day till the final determination of the fuit. For 
the court can determine nothing unlefs in the prefence of 
both the parties, in perfon, or by their attorneys, or upon 
default of one of them, after his original appearance, and 
a time prefixed for his appearance in court again. And in 
the courfe of proceeding, a day is continually given and 
entered upon the record, for the parties to appear on from 
time to time, as the exigency of the cafe may require. And 
the giving of this day is called the continuance^ becaufe there- 
by the proceedings are continued without interruption from 
one adjournment to another. And if thefe continuances are 
omitted, the caufe is thereby faid to be difcontinued, and the 
whole muft begin de ngvo. 3 Black. 315. 

CONTINU ANDO, is a word ufed in a fpecial declaration 
of trefpafs, when the plaintiff would recover damages for 
feveral trefpafles in the fame aftion ; and to avoid multipli- 
city of fuits, a man may in one action of trefpafs recover 
damages for many trefpafles, laying the firft to be done with 
a continuando to the whole time in which the reft of the 
trefpafs was done. As where the herbage is fpoiled or con- 
fumed by the defendant's cattle, the declaration may allege 
the injury to have been committed by continuation from 
one given day to another (which is called laying the aftion 
with a continuando ) y and the plaintiff Aial} not be compelled 
to bring feparate actions for every day's feparate offence. 
3 Black. 212. 

CONTRABAND GOODS (from contra, againft, and 
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lan y an edi& or proclamation) are thcfe which are prohi- 
bited by a£t of parliament, or the king's proclam ition, to be 
imported or exported* 

CONTRACT, is a covenant or agreement between two 
or more pefTons, with a lawful confideration or caufe. And 
it is twofold ; either exprefs^ or implied. Exprefs contracts 
are, where the terms of the agreement are openly uttered and 
avowed at the time of the making ; as to deliver an ox, or a 
load of timber, or to pay a ftated price for certain goods. 
Implied, are fuch as reafon and juftice di£late, and which, 
therefore, the law prefumes that every man undertakes to 
perform : as, if I employ a perfon to do any buiinefs for me, 
or perform any work, the law implies that I undertook, or 
contra&ed, to pay him as much as his labour deferves : if I 
take up wares from a tradefman, without any agreement of 
price, the law concludes that I contracted to pay their real 
value. 2 Black. 443. 

When a feller fays to a buyer, he will fell his horfe for fo 
much, and the buyer fays he will give it ; if he prefently tell 
out the money, it is a contradr. ; but if he do not, it is no 
contraft. Noy> Max. 87* Hob. 41. 

The property of any thing fold is in the buyer immediately 
by the contract though regularly it muft be delivered to the 
buyer, before the feller can bring his acYion for the money. 
Noy, 88. 

If one conrra& to buy a horfe or other thing of me, and 
no money is paid, or earneft given, nor day fet for payment 
thereof, nor the thing delivered ; in thefe cafes, no a£Hon 
will lie for the money or the thing fold, but it may be fold 
to another. Plowd. 128. 309. 

All contracts are to be certain, perfect, and complete : 
for an agreement to give fo much for a thing as it fhall be 
reafonably worth, is void for incertainty ; fo a promife to 
pay money in a fhort time, or to give fo much if he likes 
the thing when he fees it. Dyer. 91. 1 Butftr. 92* But if I 
contracT: with another, to give him 10/. for fuch a thing, if 
I like it on feeing the fame, this bargain is faid to be per- 
fe& at my pleafure. Yet I may not take the thing before I 
have paid the money ; if I do, the feller may have trefpafs 
againft me ; and if he fell it to another, I may bring an 
action upon the cafe againft him. Noy, 104. 

By the ftatute of frauds and perjuries, 29 C. 2. c. 3. no 
contrad for the fale of goods, to the value of 10/. or more, 
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{hall be valid, unlefs the buyer aftually receive part of the 
goods fold, by way of earnelt on his part ; or unlets he gives 
part of the price to the vendor by way of earnelt to bind the 
bargain, or in part of payment $ or unlefs fome note in writ- 
ing be made and figned by the party or his agent, who is to 
be charged with the contract. And with regard to goods 
under the value of 10/. no contraft or agreement for the 
fale of them fhall be valid, unlefs the goods are to be de- 
livered within one year, or unlefs the contraft be made in 
writing, and figned by the party who is to be charged there- 
with. 

CONTRAF ACTION, counterfeiting* 

CONTRAMANDATIO, a countermand. 

CONTRIBUTION is, where every one pays his fhare, 
or contributes his part to any thing. One parcener fhall have . 
contribution againft another ; one heir, againft another heir, 
in equal degree and one purchafer (hall have contribution 
againft another. 80 where goods are call into the fea for 
the fafeguard of the fliip, there is a contribution amongft 
the merchants, towards the lofs of the owners of the 
goods. 

CONTROLLER, ( contra rotulator 9 J is an overfeer or of- 
ficer relating to the public accounts. There are divers of- 
ficers of that denomination ; as controller of the kings houfe- 
hold ; of the navy 5 of the cujloms ; of the excife ; of the mint ; 
and many others. 

CONVENT, conventus, fignifies the fraternity of a reli- 
gious houfe as of an abbey, or priory. So a conventual 
churchy is a chur.ch that confifts of regular clerks, profef- 
fing fome of the religious orders. In the conventual ca- 
thedrals, the bilhop was in the place of the abbot or 
prior. 

CONVENTICLE, a private afiembly or meeting for the 
exercife of religion. 

CONVENTIO, in the ancient law proceedings, fignifies 
a covenant^ or agreement, 
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CONVENTION PARLIAMENT, was a parliament that 
cenvened or aflembled on the abdication of king James the 
fecond, and fettled the crown on king William 'and queen 
Mary. 

CONVERSION is, where a man hath applied (converted) 
the goods of another to his own ufe. In every aftion of 
trover, it is neceffary to prove a converfton. For a man may 
come lawfully into the pofleflion of another man's goods> 
but the injury lies in the converfion. Evidence of a conver- 
fion is, if a man fells the goods, or ufes them without the 
owner's confent, or refufes to deliver them when demanded ; 
for refufal alone is prima facie fufficient evidence of a con- 
verfion. 3 Black. 152. 

CONVEYANCE, is a writing fealed and delivered, where- 
by the property of lands and tenements is conveyed from one 
perfon to another. Of conveyances, fome are called original 
ox primary conveyances, which are thofe by means whereof 
the eftate is created, or firft arifes \ namely, feoffment, gift, 
grant, leafe, exchange, partition : others are derivative or fe- 
condary, whereby the eftate, originally created, is enlarged, re- 
ftrained, transferred, or extinguiftied-, andthefeare, releafe, con- 
firmation, furrender, alignment, defeazance. 2 Black. 309. 

CONVICTION is, when the party upon his trial is found 
guilty of the charge laid againft him •, and this may be two 
ways, either by confefling the offence, or being found guilty 
upon evidence. 

CONVOCATION, is a word that is mod commonly ap- 
plied to aflemblies of the clergy, called together, originally 
by mandate from the archbifhop, and afterwards by the 
king's writ. Their aflembly by virtue of the archbiihop's 
mandate, was to tranfacT: affairs relating to the order and 
government of the church. The king called them together, 
chiefly to grant aids and fubfidies for the fupport of govern- 
ment 5 and in the reign of king Hen. 8. they were retrained 
from proceeding in ecclefiaftical matters without the king's 
licence.- Afterwards, in the reign of king Charles the fe- 
cond, by a fort of tacit agreement, the clergy waved their 
privilege of taxing themfelves, and were included with the 
temporalty in the money bills prepared by the houfe of com- 
mons, and were admitted to vote in the election of members 
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of that houfej and from that time have become only 1 
fhadow of an ecclefiaftical affembly, and have never pafled 
any fynodical aft. 

COPARCENARY. An eftateheld in coparcenary is, where 
lands of inheritance defcend from the anceftor to two or more 
perfons. It arifes either by common lawj or particular cuftom. 
By common law ; as where a perfon feifed in fee fimple or fee 
tail dies, and his next heirs are two or more females, his 
daughters, fitters, aunts, coufins, or their reprefentatives ; 
in this cafe, t}iey {hall all inherit. And thefe coheirs are then 
called coparceners ; or, for brevity fake, parceners only. Par- 
ceners by particular cujlom are, where lands defcend, as in 
gavel-kind, to all the males in equal degree, as fons, bro- 
thers, uncles, or other kindred ; and, in either of thefe 
cafes, all the parceners put together make but one heir, and 
have but one eftate among them. 2 Black. 187. 

Coparceners always claim by defcent, whereas jointenants 
always claim by pur chafe or acquifition. Therefore, \( two 
fitters purchafe lands, to hold to them and their heirs, they 
are not parceners, but jointenants. 2 Black. 188. 

By the death of any of the coparceners, the coparcenary 
is not fevered or divided for if one die, her part (hall de* 
fcend to her iflue. 1 Injt. 164. 

And fometimes the defcent is in Jlirpes 9 to the flocks or 
roots ; and fometimes in capita, to the heads : as if a man 
hath iflue two daughters, and dieth, that defcent is in capita^ 
viz. that every one {hall inherit alike. But if a man hath 
iflue two daughters, and the elder daughter hath ifTue three 
daughters, and the younger one daughter, all thefe four {hall 
inherit : but the daughter of the younger {hall have as much 
as the three daughters of the elder, by reafon of the roots, 
and not by reafon of the heads \ for in judgment of law 
every daughter hath a feveral ftock or root. 1 Injli 164* 

Alfo, if a man hath iflue two daughters, and the elder 
hath iflue divers fons and divers daughters, and the younger 
hath iflue divers daughters; the eldeft fon of the elder 
daughter {hall only inherit, for this defcent is not in capita j 
but all the daughters of the younger mall inherit, and the 
eldeft fon is coparcener with the daughters of the younger, 
and fhall have one moiety ; namely, his mother's part. So 
that men defcending of daughters may be coparceners, as 
well as women, and {hall jointly implead, and be impleaded* 
I Inft. 104. 
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If they cannot agree about a partition, the compulfory 
method is, for one or more to fue out a writ of partition 
againft the others 5 whereupon the {her iff fhall go to the 
lands, and make partition thereof by the verdidl of a jury 
there impanelled, and aflign to each of the parceners her 
part in feveralty. For the eafier proceeding wherein, the 
ftatute of 8 t*f 9 W. c. 3 1 . hath given particular directions. 

But there are fome things that are in their nature impar- 
tible. The manfion houfe, common of eftovers, common 
of pifcary uncertain, or any other common without ftint, 
(hall not be divided but the eldeft fifter, if (he pleafe9, fhall 
have them, and make the others a reafonable fatisfaftion 
in other parts of the inheritance; or, if that cannot be, 
then they fhall have the profits of the things by turns. 
2 Black. 189. 

In the cafe of an advowfon, if they cannot agree in the 
prefentation, the eldeft and her iflue, or even her hufband or 
her affigns, fhall prefent alone before the younger. Ibid. 

COPPER COIN, counterfeiting it, by ftatute 15 £5* 16 
G. 2. c. 28. incurs the penalty of two years imprifonment, 
flnd binding to the good behaviour for two years more. And 
by 1 1 G. 3. c. 40. the faid offence, as alfo the buying, felling 
receiving, or putting off, any counterfeited copper money at 
lefs value than it imports to be of, is made felony (but with* 
in clergy). 

COPY ( copta )> h in. a legal fenfe the tranfeript of an 
original writing ; as the copy of a patent, of a charter, of 
a deed, and the like. 

Where a deed is inrolled, a copy thereof may be given in 
evidence. 3 Lev. 387. So the copy of a record is admitted 
as evidence, becaufe the party canno.t have the record itfelf. 
10 Co. 92. 

Where writings have been loft by burning of houfes, by 
rebellion, or when robbers haye deftroyed them, or the like, 
Copies of them, in fuch cafes of neceflity, haye lpeen, allow- 
ed as evidence. Jenh. 19. 

The copy of the probate of a will is good evidence, where 
the will itfelf is of chattels ; for there the probate is an ori- 
ginal, taken by authority, and of a public nature : otherwife 
where the will is of things in the realty, for as to thefe the 
probate is of no force or validity. 3 Sulk. 154. 
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So the copy of a court roll of a manor Is good evidence, 
as alfo the copy of a parifh regifter, the copies of town 
' books, and the like \ for where the original itfelf is good 
evidence, the immediate copy thereof is alfo good evidence. 
L. Raym. 1 54. 

And, generally, wherever an original is of a public nature, 
and would be evidence if produced, an immediate fworn 
copy thereof will be evidence, as a copy of a bargain and 
fale, of a deed iftrollcd, and the like ; but where an original 
is of a private nature, a copy is not evidence, unlefs the ori- 
ginal is loft or deftroyed. 3 SalL 154. 

A copy of an indiclment and acquittal of felony is ne- 
ceflary, in order to intiile the perfon acquitted to bring his 
action againft the profecutor of the indi&ment : but fuch 
copy is feldom granted, if there is any the leaft probable 
caufe upon which to found fuch profecution. For it would 
be a great difcouragement to the public juflice of the king- 
dom, if profecutors, who had a tolerable ground of fuf- 
picion, were liable be fued at law, whenever their indite 
ments mifcarried. L. Raym. 253. 3 Black. \z6* 

COPYHOLD : 

1. Origin of copyhold. 

2. Of courts baron. 

3. Copyhold j how transferable* 

4. Surrender. 

5. Prefentment. 

6. Admittance. 

7. Fine. 

8. IVqfte. 

9. Forfeiture and efcheat. 

10. In what cafes equity will relieve. 

1 1 . Heir of the copyholder. 

1 2. Tenant in dower and by curtefy. 

I. Origin of Copyhold. 

A MANOR, manerium, a manendo y becaufe the ufual 
refidence of the owner, was a diftrift of ground holden by 
lords or other great men ; who kept in their own hands fo 
much as was neceffar-y for the ufe of their families, which 
were called terra dominicales, or demefne lands ; others they 
diftributed among their tenants 5 and the refidue, being un- 
cultivated, 
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cultivated, was termed the lord's wafte, and ferved for 
common of pafture to the lord and his tenants. 2 Black. 90. 

Before the ftatute of quia emptores terrarum^ 18 Ed. 1. 
the king's greater barons, who had a large extent of territory 
holden under the crown, granted out frequently fmaller 
manors to inferior perfons to be holden of themfelves ; which, 
therefore, now continue to be holden under a fuperior lord, 
who is called in fuch cafes the lord paramount over all thofe 
manors ; and his feigniory is frequently termed an honour^ 
not a manor, efpecially if it hath belonged to an ancient 
feudal baron, or hath been at any time in the hands of the 
crown. 2 Black. 91. 

In imitation whereof, thefe inferior lords began to carve 
out and grant to others ftill more minute eftates, to be holden 
as of themfelves, and were fo proceeding downwards in in- 
jinitum, till the fuperior lords obferved, that by this method 
of fubinfeudation, they loft all their feudal profits, of ward- 
fhips, marriages, and efcheats, which fell into the hands of 
thefe mefne or middle lords, who were the immediate fu- 
periors of terre-tenant, or him who occupied the land. 
Ibid. ^ 

This occafioned the ftatute of quia emptores terrarum to 
be made ; which directs, that upon all fales or feoffments of 
land, the feoffee (hall hold the fame, not of his immediate 
feoffor, but of the chief lord of the fee, of whom fuch 
feoffor himfelf held it. And from hence it is holden, that 
all manors exifting at this day, muft have exifted by imme- 
morial prefcription, or at leaft ever fince, the 1 8 Ed. 1 . when ^ 
the ftatute of quia emptores terrarum was made. Ibid. 

The tenants to whom thefe lands were granted, were of 
two different kinds : to wit, fuch as had the honour to at- 
tend the lord in his wars, and were therefore termed 
free tenants ; and fuch as were to perform the drudgery or 
viler offices, and were thereupon ftyled villeins % and their 
tenure vfflenage, or bafe tenure. 

Thefe villeins were in a ftate of downright fervitude, and 
belonging, both they, their children, and effefts, to the lord 
of the foil, like the reft of the cattle or ftock upon it. 
2 Black. 92. 

They were either villeins regardant l , that is, annexed to the 
manor or land; or elfe they were in grofs, or at large ; that is 
annexed to the perfon of the lord, and transferrable by deed 
from one owner to another. They held indeed fmall portions 
of land by way of fuftaining themfelves and families \ but it 
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was at the mere will of the lord, who might difpoflefs them 
whenever he pleafed. 2 Black. 93. 

The ci'JIoms of manors differ as much as the humour an$ 
temper of the refpe&ive ancient lords : fo a copyholder by 
cuftom may be tenant in fee fimple, in fee tail, for life, by the 
curtcfy, in dower, for years, at fufFerance, or on condition \ 
fubje&j however, to be deprived of thefe eftates^pon the con- 
currenceof thofecircumftances, which the will of the lord, pro- 
mulged by immemorial cuftom, hath declared to be a for- 
feiture or abfolute determination of thofe interefts ; as in 
fome manors the want of iflue, in others the want of iflue 
male, in others the cutting down timber, in others the non- 
payment of rent or fine. Yet none of thefe interefts amount 
to freehold for the freehold of the whole manor abideth 
always in the lord only, who hath granted out the ufe of 
qccupationj but not the corporal feifin, or true pofleflion, of 
certain parts or parcels thereof! to thefe his cuftomary te- 
nants at will* 2 Black. 148. 

And, in general, every thing ftill remaineth in the lordf, 
\ that cuftom hath not taken out of him. Bur. Mansf. 1277, 

Originally, the copyholder had in judgment of law only 
^n eftate at will ; but, in procefs of time, cuftom hath fp 
eftablifhed and fixed his eftate, that, by the cuftom of the 
manor, it is defcendible, and his heir (hall inherit it ; and 
therefore his eftate is not merely at the will of the lord, 
but .at the will of the lord according to the cuftom of the manor* 
So that cuftom is the life and foul of copyhold eftates ; for 
without cuftom, or if the copyholders have broken their 
cuftom, they are fubjecl: to the will of the lord. And by 
cuftom a copyholder may as well inherit according to the 
cuftom, as a freeholder may inherit at the common law, 
4 Co. 21, 22. 

And when cuftom hath created fuch inheritances that 
they fliall be defcendible, then the law will direct the defcent 
according to the maxims and rules of the common law, as 
incident to every eftate defcendible 5 as when ufes had gained 
the reputation of inheritances defcendible, the common law 
directed the defcent thereof, as of other inheritances at 
common law. But fuch cuftomary inheritances fhall not 
have by law any other collateral qualities which concern not 
the defcent of the inheritance, which other inheritances at 
the common law have 5 and therefore fuch cuftomary in-* 
heritance fhall not be ajfets to charge the heir in an a£tio?i 
cf dtbt upon an obligation nude by \ih anceftorj although 



Digitized by Google 



COP 



Jie bound himfelf and his heirs ; nor (hall the widow of fuch 
cuftomary tenant have dower ; nor the hufband be tenant by 
fhe curtefy ; nor {hall a defcent of fuch eftate take away the 
entry of him who hath a cuftomary right thereto. For, 
if without cuftom fuch eftate at will cannot be defcendible, fo 
without cuftom it cannot have any collateral quality incident 
to inheritances at common law. 4 Co, 22. 

But by fpecial cuftom it may have any or all thefe qua- 
lities 5 and by the ftatute of the 13 EL c. 7. the copyhold or 
other cuftomary eftate of a bankrupt is made liable to the 
payment of his debts. 

If the cuftom be, that copyhold land may be granted in 
fee fimple, a grant to one and the heirs of his body is alfp 
within the cuftom \ fo alfo it may be granted for life, or for 
years, by the fame cuftom ; for an eftate in fee fimple in- 
cludes the whole ; and it is a maxim in law, that he who can 
do the greater, can impliedly do the lefs. 4 Co. 23. 

They are called tenants by copy, becaufe they have no 
other evidence concerning their tenements, than the copies of 
the rolls of the court. 4 Co. 25 * 

2- Of Courts Baron, 

A court baron is an infep arable incident to a manor, and 
muft be held by prescription ; for it cannot be created at this 
day. 

It muft be holden within the manor 5 for if it be holden 
out of the manor, it is void ; unlefs a lord, being feifed of 
two or three manors, hath ufually time out of mind kept at 
one of his manors courts for all the faid manors, then by 
cuftom fuch courts are fufficient in law, although they be not 
'holden within the feveral manors. 1 Injl. 58. 

This court is of two natures : 

j . By common law, which is the baron's or freeholders* 
court, or the court baron that is incident to every manor 5 
of which the freeholders being fuitors are the judges, 
and the fteward is only the regifter, It was formerly held 
every three weeks, and its moft important bufinefs is to de- 
termine, by writ of right, all controvcrfies relating to the 
right of' land within the manor. It may alfo hold plea of 
any perfonal actions, of debt, trefpais on the cafe, or the 
l;ke, where the debt or damages do not amount to 40 
But the proceedings on 4 writ of right may be removed into 
(founty court by a precept from the Iheriff , and the pro- 
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ceedings in all other aftions may be removed into the fu« 
perior courts by the king's writs. 3 Black. 33. 

2. The copyholders* or cuftomary court ; which is for 
grants and admittance? upon furrenders and defcents, on the 
prefentment of the homage or jury. They may inquire of 
all perfons that owe fuit to this court, and make default, and 
prefent their names. They may inquire of the death of 
tenants Gnce the laft court, and who is the next heir : of 
fraudulent alienations of lands to defeat the lord of his 
profits : of rent, cuftom, or fervice withdrawn : of efcheats 
and forfeitures : of incroachments, cutting down trees, fuf- 
fering houfes to decay, or other like waftes : of fuits not 
performed at the lord's will by reafon of tenure: of fur- 
charging or putting uncommonable beads upon the common ; 
of trefpafs in the common by digging, building, or inclofing : 
of removing mere-ftones or land-marks : of by-laws not ob- 

ferved, and other violations of the cuftom. The punifh^ 

ment is by amerciament: but the fteward cannot amerce 
without affeerors, fworn to affeer or moderate the amercia- 
ment ; and then the lord may have an a&ion in his court for 
the amerciament affeered. Wood. b. 4. c. i.f. 17. 

3. Copyhold \ how transferable. 

Copyholds are not transferable by matter of record, even 
in the king's courts ; but only in the court baron of the lord, 
by furrender and admittance. 2 Black. 366. 
< If one would exchange a copyhold with another, both muft 
furrender to each other's life, and the lord admit accordingly. 
Co. Copyh.f. 36. 39. 

If a man will devife his copyhold cftate, he cannot do it 
by his will, but he muft furrender to the ufeof his will, and 
in his will declare his intent. Id. 

But when the legal eftate is in trtsftees, a man cannot in 
that cafe furrender the copyhold lands to the ufe of his '^11 ; 
but they will pafs by his will only. 2 Atk. 38. 1 Fez. 489. 

So a mortgagor may difpofe of the equity of redemption 
by will, without furrender; for he hath at that time no 
eftate in the land whereof to make a furrender. Prec. Cha. 
322. 520. 

A devife of a copyhold to the heir is void 5 for where £wq 
titles meet, the worthier is to be preferred. Str. 489. 

A copyhold my be tntailed by fpecial cuftom, and the in- 
tail cut off by recovery or furrender in the lord's court. 

But 
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Bat a recovery in the lord's court, without cuftom to war- 
rant it, will not be a bar to an intail ; but a furrender in 
that cafe will bar it. 2 Vez. 603. 

But where there are two cuftoms to bar eftates tail, one 
.by recovery, the other by furrender^ either of them may be 
purfued. Str. 1197. 

Recovery in the lord's court differs in nothing that is ma- 
terial from recoveries of freehold land in the king's courts} 
but the method of furrender is eafier and cheaper. 2 Black. 365. 
Str. 1197. 

A copyhold is not barred by fine and five years non-claim, 
Noy 3 23. 

4. Surrender* 

Surrender, is the yielding up of the eftate by the tenant into 
the hands of the lord, for fuch purpofes as in the furrender 
are expreffed. 3 Black. 365. 

A fteward of a manor may take a furrender out of the 
manor, but cannot admit out of the manor. 4 Co. 26. 

The procefs in moft manors is, that the tenant comes to 
the fteward, either in court (or, if the cuftom permits, ut 
of court), or to two cuftomary tenants of the fame manor 
(provided that alfo have a cuftom to warrant it) ; and there, 
by delivering up a rod, or glove, or other fymbol, as the 
cuftom direfts, refigns into the hands of the lord, by the 
hands and acceptance of his fteward, or of the laid two 
tenants, all his intereft and title to the eftate y in truft to be 
again granted out by the lord, to fuch perfons and to fuch 
ufes as the cuftom of the manor will warrant. 2 Black. 366. 

A feme-covert is to be fecretly examined by the fteward, 
on her furrendering her eftate. 1 Injl. 59. 

5. PrefentmenU 

If the furrender be made out of court, then, at the next 
or fome fubfequent court, the jury or homage muft prefent 
and find it upon their oaths ; which prefentment is an in- 
formation to the lord o'r his fteward, of what had been tTanf- 
afted out of court. 2 Black. 366. 

It is the general cuftom of copyholds, that the furrenderee 
muft come and have the furrender pre fented at the next 
court, otherwife it is void, and a new furrender mutt be 
taken ; but there are feveral copyholds and other cuftomary 
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eftates, where the tenant need not come under three courts-, 
2 Fez. 302. 

So a cuftom that the mortgagee need not to prefent his 
mortgage deed at the firft court, nor until the third court, 
is a good cuftom. Id. 

And if the furrenderor die before the next court, yet the 
furrenderee may come and be admitted afterwards; the 
death of the furrenderor in the mean time making no di£* 
ference. Id. 

So if the furrenderee dies before prefentment, yet, upon 
prefentment made after his death, his heir (hall be admitted. 
So alfo if thofe, into whofe hands the furrender is made, die 
before prefentment ; for, on proof in court that fuch fur- 
tender was made, the lord may be compelled to admit ac- 
cordingly. % Black. 369. 

6. Admittance. 

Immediately upon fuch furrender out of court, or upon 
prefentment of a furrender made out of court, the lord by 
his fteward grants the fame land again to the furrenderee or 
cejluy que ufe, to hold by the ancient rents and cuftomary 
feryi^es, and thereupon admits him tenant to the copyhold, 
^cpording tQ the form and effeft of the furrender. Ana 
this is done by delivering up to the new tenant the rod or 
glpve, or the like, in the nan^ and as the fymbol, of cor- 
poral feifm. 2 Bfack. 366, 

The lor4 hir^felf may admit out of the ijianor at what 
place he pleafes ; but the fteward cannot a^ipit at any court 
out of {he manor. 4 Co. 26. 

But where by cuftpm, as is aforefaid, a co^rt is holden 
out of the manor, as where a court is holden in one manor 
for the fame and divers other manors, admittances made 
there will be fufficient. 1 Injl. 58. 

Admittance of tenant for Ufe is an admittance of him in 
remainder, but not to prejudice the lojrd of his fine which 
was due by cuftom. 4 Co. 23, 

"Where a grant or admittance is made by one who hath 
a lawful eftate or intereft, the copyholder is in by the cuf- 
tom, without any regard to the condition or perfon of the 
grantor ; and therefore fuch admittance made by hufband 
and wife fhall birfd the wife, notwithftanding the coverture : 
fo alfo of a grant made by one non compos mentis, or an 
infant, or by a bilhop, prebendary, parfon, or the like, this 
fhall bind for ever. 4 Co. 23. 

Until 
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Until admittance of the furrenderee, the fiirrenderor con- 
tinues tenant, and fhall receive the profits, and difchafge all 
fervices due to the lord ; but he cannot revoke his furrender, 
except in the cafe of a furrender to the ufe of his will, which 
is always revocable. And if the lord will not admit the 
furrenderee, he may be compelled to it by a bill in chancery* 
or a mandamus. 2 Black. 368. 

And this method of conveyance, by lurrender and admit- 
tance, Is fo effential to the nature of a copyhold eftate, that 
it cannot poffibly be transferred by any other aflurance. No 
feoffment, fine, or recovery, in the king's Courts has any 
operation upon it. Ibid. 

*r. FinL 

Upon admittance, the tenant pays a fine to the lord, ac- 
cording to the cuftom of the manor, and takes the oath of 
fealty. 2 Black. 366. 

And no fine is due to the lord, either upon furrender or 
defcent, until admittance, for the admittance is the caufe of 
the fine. 4 Co. 28. 

Of fines, fome are by the change or alteration of the lord, 
and fome by the change or alteration of the tenant. The 
change of the lord ought to be by the aft of God, otherwife 
no fine can be due 5 but by the change of the tenant, either 
by the aft of God, or by the aft of the party, a fine may 
be due. For if the lord do allege a cuftom within his manor, 
to have a fine of every of his copyholders of the faid manor, 
at the alteration or change of the lord of the manor, be it by 
alienation, demife, death, or otherwife, this is a cuftom 
againft law, as to the alteration or change of the lord of the 
manor by the aft of the party, for by that means the copy- 
holders may be oppreffed by multitude of fines by the aft of 
the lord. But when the change groweth by the aft of God, 
there the cuftom is good, as by the death of the lord. 
I Injl. 59. 

Again, of fines fome are certain by cuftom, and fome are 
uhcertaih; but that fine thougli it be uncertain, yet muft be 
reafonable 5 and if the court, where the caufe dependeth, ad- 
judges the fine exafted to be unreafonable, then is not the 
copyholder compellable to pay it ; for all exceffivenefs is ab- 
liorred in law. 1 Inft. 59. 

Even where the fines are arbitrary, the courts of law have 
tied them down to be reafonable in their extent, otherwife 
they might amount to a difherifon of the eftate. No fine 
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therefore is allowed to be taken upon defcents or alienations 
(unlefs in particular circumftances) of more than two years 
improved value of the eftate. 2 Black. 98. 

If the lord, where the fines are uncertain^ aflefs a reafon- 
able fine, and require the copyholder to pay it, the copy- 
holder is ,not bound to pay this immediately, becaufe he 
could not know what fine the lord would aflefs, and there- 
fore he could not provide any certain fum, and for this caufe 
he (hall have a convenient time to pay it in, if the lord him-* 
felf limit no certain day for the payment thereof ; but other- 
wife it is of fines certain. 4 Co. 27, 28. 

If the fines of infants and femes covert are not paid in 
three months after demand, the lord may enter and receive 
the profits till he is fatisfied. And if the guardians or huf- 
bands pay the fine, they or their executors or administrators 
may enter and repay themfelvcs out of the rents and profits. 
9 G. c. 29. 

But by the cuftom of divers manors, if an infant comes in 
by defcent, the fine is not payable until he is of full age. 

8. Wajle. 

The copyholder, by the cuftom in fome places, ought to 
repair and uphold the houfes : for what a copyholder may 
or ought to do or not do, the cuftom of the manor muft 
direct : but if there be no cuftom to the contrary, wafte, 
either permiffive or voluntary, of a copyholder is a forfeiture 
of his copyhold. 1 Itift. 63. 

A copyholder by the common law may cut off the under 
boughs, which cannot caufe any wafte, but the amputation 
of the top boughs will caufe the putrefa&ion of the whole 
tree, wherefore it is wafte as well as the decapitation there- 
of. Cro. El. 361. 

9. Forfeiture and EfeheaU 

If the Copyholder doth not pay the fervices due to the lord, 
or refufes to attend at the lord's court, or to be of the ho- 
mage, or to pay his fine for admittance, or to do fuit to the 
lord's mill, or the like, it is in law a forfeiture. 1 Roll's 
Abr. 509. 

If there be tenant for life, remainder in fee, and the tenant 
for life commits a forfeiture, by which the eftate of the 
tenant for life is forfeited, and the lord enters for the for- 
feiture, 
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feiture, yet this {hall not bind him in remainder, but only 
the tenant for life. 1 Roll's Abr. 509. 

If a copyholder commits felony or treafon, he forfeits 
his copyhold to the lord, without any particular cuftom \. 
only the king mail firft have thereof the year, day, and 
wafte. Gilb. Ten. 226. 

If a copyhold efcheats, the lord may grant it out again 
with what improved fine he will. Het. 6. 

10. In what Cafes Equity will relieve. 

In cafe of non-payment of rent or fine, the chancery may 
relieve a copyhold tenant ; for the eftate in fuch cafes is but 
in nature of a fecurity for thofe fums, and the lord may be 
recompenfed in damages. Ch. Prec. 572. 

And it is a rule in equity to relieve againft forfeitures, 
where a complete fatisfadtion can be made for the injury 
which is the caufe of the forfeiture. Str. 449. 

But equity will not fupply the defecT: of a furrender to the 
ufe of a will in disfavour of the heir at law, unlefs it be in 
behalf of a fon or a daughter, and not then neither, if it be 
to difinherit the eldeft fon, unlefs he be otherwife provided 
for. 1 Salk. 187. 

But a defect of furrender will be fupplied for creditors, 
where there is a general devife of real eftate, and no other 
real eftate, to pay debts. 2 Vez. 582. 

1 1. Heir of a Copyholder. 

Where a cuftomary eftate of inheritance is defcendible to 
the heir, he mzj before admittance enter and take the pro- 
fits, and may furrender to. the. lord to the ufe of another 
perfon, but not to prejudice the lord of the fine due to nim- 
by the cuftom of the manor upon defcent. . And in this 
cafe he is tenant by copy of court roll, the copy made to 
his anceftor appertaining unto him, even as the admittance 
of a tenant for life is the admittance of him in remainder, to 
veft the eftate in him, but not to bar, the lord of his fine 
which he ought to have by the cuftom. 4 Co. 22. 

Infants and femes covert may be admitted by guardian or 
attorney 5 and on non-payment of the fine, the lord may en- 
ter and hold till he is reimburfed. 9 G. c. 29. 

12. Tenant in Dower y or by the Curtefy. 

A wife {hall not have dower of a copyhold, unlefs by fpe- 
cial cuftom. 4 Co. 30. 

But 
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But by cuftom flic {hall have dower ; as in fome places fntf 
llath one-third of the copyhold, in others one half, in others 
the whole, according as the cuftom hath been. Litt.f. 37. 

Alfo by cuftom the hufband fhall be intitled by ;he curtefyj 
And whether any or what fines, or proportion thereof, he or 
the widow fhall pay, or whether they (hall be admitted, or 
the heir, depends upon the cuftom of the refpe&ive manors. 

The widow's title doth not commence till after the death 
Of the hufband, and not immediately upon the marriage, 
as in freehold lands 5 and therefore the hufband in his life- 
time may defeat her title by alienation, and fhe fhall only 
have her widow'3 eftate out of the lands whereof her huf- 
band died pofleffed. 4 Mod. 452* 

COPYRIGHT, of authors. See Books. 

CORBEL, is a nich in the wall of a church or other ftruc^ 
tujre, in which an image was placed ; and corbel Jtones werd 
fmooth polifhed ftones for the front or outfide of the corbels 
or niches \ fome of which images ftill remain in feveral 
churches ; but moft of them have been demolifhed. And 
the word is ftill retained in the North, 

CORD of Wood, is a quantity of wood eight foot long, 
four foot broad, and four foot high. 

CORDAGE FOR SHIPPING. By 25 G. 3. c. 56. feve- 
ral regulations are made concerning the making and ufing 
thereof. 

CORDINER, from the French cordouannier^ a flioemaker* 
vulgarly called a cordwainer. 

CORIUM, a hide or fkin: corium forisfacere, to forfeit 
his fkin, was, when a perfon was condemned to be whipped ; 
fo alfo corium perdere. And redimere corium was, when the 
party compounded for a whipping. 

CORNAGE, according to Littleton, was a fpecies of grand 
ferjeanty, in the North parts of England, by blowing a horn 
to give notice when the enemy was approaching. But it 
feems rather to have been a payment in money to find fcouts 
and homers in general. In Weftmorland it ftill exifts, and 
was granted in the reign of king John 9 together with the 
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fheriffwick, by the name of the rent of the county of Weji- 
morland ; and is now paid by the name of neatgeld. 

CORODY, is an allowance of meat, drink, money, cloath- 
ing, lodging, and fuch like necefiaries for fuftenance. The 
king, by the ancient law, is intitled to a corody, out of every 
bifhoprick that is, to fend one of his chaplains to be main- 
tained by the bifhop, or to have a penfion allowed him, till 
the bifhop promotes him to a benefice. This is in the nature 
of an acknowledgment to the king, as founder of the fee ; 
fince he had formerly the fame corody or penfion from every 
abbey or priory of royal foundation. But thefe corodies are 
now totally fallen into difufe. i Black. 283. 

CORONATUS, was anciently the defignation of a cler- 
gyman $ properly, fuch an one as had received the firft ton- 
fure, as preparatory to fuperior orders; which tonfure was 
in the form of a corona or crown of thorns. 

CORONERS, are ancient officers by the common law, fo 
called, becaufe they deal principally with the pleas of the 
crown, and were of old time the principal confervators of 
the peace. 2 Haw. 42. * 

On' a vacancy of the office of coroner, a writ iflues out of 
chancery, called a writ de coronatore eligendo, directed to 
the fheriff to call together the freeholders of the county, for 
the choice of another coroner ; and to certify into the chan- 
cery both the election, and the name of the party elected, 
and to adminifter to him his oath duly to execute his office. 
In fome pkces, lords of franchifes or others have by charter 
power to appoint coroners. 

Commonly there are four coroners in every county, except 
in Wales and ChcJJnre^ where there are but two. 4 Injl. 271. 
And in Wejlmorland there are but two. 

The coroner's power is chiefly in taking inquifition, when 
any perfon comes to an unnatural death. In which cafe, he 
muft fummon a jury to attend at the place, unto whom he 
(hall adminifter an oath to inquire, upon view of the body, 
how the party came by his death. He fhall alfo inquire of 
the murderer's lands or goods, and whether he fled ; and 
(hall alfo inquire of deodands ; and where any is found cul- 
pable, he fhall certify the inquifition, and bind over the. 
witnefTes to the next affizes. He is alfo to inquire of trea- 
fure trove \ and execute procefs in cafe there be any juft 
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exception to the flierifF ; and muft pronounce judgment of 
outlawry in the county court. 

For his fees, he {hall have 20/.; and alfo yd. for every mile 
he fliall travel from home to take the inquifition. 25 G. 2. r. 29. 

He is chofen for life \ but he may be removed by the 
king's writ de coronatore exonerandoj for a caufe to be therein 
afligned ; as that he is incapacitated by years, or (icknefs, or 
abfence j or if he fliall be convifted of extortion, or negleft 
of duty, or mifdemeanor ; in fuch cafe the court, before 
whom he fliall be convicted, may adjudge him to be removed 
from his office. 

CORPORATION: 

1. A corporation is a perfon or perfons in a political capa- 
city, created by the law, and ftyled a body politic ; that is, 
framed by policy or fi&ion of law, to endure in perpetual 
iuccelKon, with capacity to take and grant, fue and be fued. 
Wood. b. 1. c. 8. 

For in judgment of law, a corporation never dies; and 
therefore the predeceflbrs who lived many ages ago, and 
their fuccefTors now in being, are one and the fame body 
corporate. So that a gift to fuch a corporation, either of 
lands or of chattels, without naming their fuccefTors, veils 
Tan abfolute property in them, fo long as the corporation 
fubfifts. 2 Black. 430. 

2. Corporations are either aggregate or file. A corpora- * 
tion aggregate confifts of many perfons united tpgether in 
one fociety 5 of which kind are, the mayor and commonalty 
of a city, the head and fellows of a college, the dean and 
chapter of a cathedral church. 1 Black. 469. 

3. A "corporation file confifts of one perfon only and his 
fucceflbrs, in fome particular ftation, who are incorporated 
by law, in order to give them fome legal capacities and ad- 
vantages, particularly that of perpetuity, which in their na- 
tural perfons they could not have had. In which fenfe the 
king is a fole corporation, fo is a bifhop, fo are fome deans 
and prebendaries, diftinft from their feveral chapters, and . 
fo is every parfon and vicar. Id. 

4. Another divifion of corporations, whether aggregate or 
fole, is into ecclefiajlical and lay. Ecclefiajlical corporations 
ar£ f where the members that compofe the fame are intirely 
fpiritual perfons; fuch as biftiops, deans, and chapters, cer- 
tain deans and prebendaries in their fole capacity, all arch- 
deacons, parfons, and vicars. Id. 

5. Lay 
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, Lay corporations are erefted fot a variety of tttnpqral 
Jurpofes. The king, for inftance, is made a corporation to 
prevent in general the poffibility of an interregnum or va- 
cancy of the throne, and to preferve the poffeffions of the 
crown intire; for immediately upon the demife of one king, 
his fucceflbr is in full poffeiEon of the regal rights and dig- 
nity. Other lay corporations are crefted for the good go- 
vernment of a town or particular diftrift ; as a mayor and 
commonalty, bailiff and burgefles, or the like : fome, for 
the advancement and regulation of manufactures and com*- 
merce ; as the trading companies of London and other towns: 
and fome for the better carrying on of divers fpecial purpofes, 
as churchwardens, for conservation of the goods of the pa- 
rifli ; the college of phyfieians and company of furgeons in 
London y for the improvement of medical fcience ; the royal 
fociety, for the advancement of natural knowledge* Id. 470^ 

6. Of thefe lay corporations fome are ftiled eleetnofynary> 
being fuch as are conftituted for the perpetual diftribution of 
the free alms or bounty of the founder of them, to fuch per- 
fons as he hath directed. Of this kind are all hofpitals for 
maintenance of the poor, fick, and impotent; and all col- 
leges, both in and out of the univerfities, as at Mancbe/ler, 
Winchejier> and Eaton. And all thefe eleemofynary corpo- 
rations are, ftriftly fpeaking, lay and not ecclefiaftical, even 
though compofed of ecclefiaftical perfons, and although in 
fome things they partake of the nature, privileges, and re^ 
ftriftions of ecclefiaftical bodies. Id. 471. 

7. A corporation or body, politic may commerice or be 
made by the common law, by the king's charter or letters 
patent, by aft of parliament, or by prescription, i. By the 

* common law, as the king, bifhops, fome deans, archdeacons* 
prebendaries, parfons, vicars, churchwardens, to fome pur- 
pofes. 2. By the king's charter or letters patent ; to which 
purpofe he may alfo communicate his authority to others. 
3. By aft of parliament ; fo the college of phyfieians in 
London was made a corporation* 4. By prefefiption j_ as 
that which hath been and continued a corporation time out 
of mind, though the charter by length of time or other ac- 
cident hath been loft. Wood. b.i.c.Z. 

8. When a corporation is erefted, a ?tatne muft be giveri 
to it; and by that nanae alone it muft fue and be fued* and 
do all other legal afts. 1 Black. 474* 

9. To every corporation there are feveral eflential inci- 
dents : As, 1. To have perpetual fuccefllon, for tills is the 
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very end of the incorporation, as there cannot be a fucceffiort 
for ever without incorporation. 2. To fue or be fued, to 
grant or receive, by its corporate name, and do all other afts 
as natural perfons may. 3. To purchafe lands, and hold 
them, for the benefit of themfelves and fucceflbrs ; but un- 
der feveral reftriftions impofed by aft of parliament. 4. To 
have a common feal •, for though the particular members 
may exprefs their private confents to any aft by words or 
figning their names, yet this doth not bind the corporation ; 
it is the fixing of the feal, and that only, which unites the 
feveral affents of the individuals. 5. To make by-laws, or 
private ftatutes, for the better government of the corpora- 
tion ; which are binding upon themfelves, unlefs contrary to 
the laws of the land. But thefe two laft are not applicable 
to fole corporations. 1 Black. 475. 

10. In ecclefiaftical and eleemofynary foundations, the 
king or the founder may give them rules and Jlatutes^ which 
they are bound to obferve ; but corporations merely lay, 
conftituted for civil purpofes, are fubjeft to no particular 
ftatutes, but to the common law, and to their own by-laws. 
/</. 477. 

1 1 . Of all eccleftaftical corporations, in order to inquire into 
and correct irregularities, the ordinary is vifttor : fo the king, 
as fupreme ordinary, is vifitor of the archbifhop ; the arch- 
biftiop, of the bifhops ; the bifliops in their feveral diocefes 
are vifitors of deans and chapters, of parfons and vicars, and 
of all other fpiritual corporations. With refpeft to elee- 
mofynary corporations, the founder and his heirs, or fuch 
other as the founder hath appointed, are vifitors. Of civil 
corporations, the king is vifitor in his court of king's bench. 
Id. 480. 

12. In aggregate corporations, the aft of the major part is 
the aft of the whole. Id. 478. 

But where the head of a corporation dies, nothing can be 
done during the vacancy. 1 In/}. 263, 4. 

13. If an affembly of a corporation be not holden on a 
charter day or a general day of meeting, there muft be pre- 
vious notice to every member, that he may come prepared, 
dnd have an opportunity to give his reafons* Burr* 
Mansf. 735. 

Where notice is given for one particular, bufinefs only, 
the body cannot go on to other bufinefs, unlefs the whole 
body is met, and it is done by confent. 1 Barnard. 80. 

When the eleftors are afiembled, to chufc one to fill up a 
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vacancy^ thofe who do not vote, do thereby acquiefce in the 
ele&ion made by thofe who do as where there were eleven 
voters, five voted, and fix refufed, the court held, that the 
fix virtually confented. Burr, Mansf. 1021. 

To make a man an inhabitant in a corporation, to qualify 
him to do feveral corporate acts, it is not fufficient that he 
barely Mve in the town, but he ought to be a houfeholder, 
and alfo to pay fcot and lot. 2 Barnard. 408. 

No perfon can be obliged to be a member of a corporation, 
without his confent. Burr. Mansf. 2199. 

An election by one fmgle elector only, being the only 
remaining one, is good, though the power of election be 
given to the reftdue, or the greater number of them. Id. 541. 

14. Any particular member may be disfranchifedy or lofe 
his place in the corporation, by acting contrary to the laws 
of the fociety, or the laws of the land, or by having come 
in by a void election, or the like. 1 Black. 484. 

But after twenty years unimpeached poflefTion of a cor- 
porate franchife, no rule will be granted to mew by what 
right the pofTeflbr holds it : under twenty years, every cafe 
mull depend upon its own particular circumflances. Burr. 
Mansf. 1962. 

Alfo a man may refign his place in the corporation, if he 
pleafes, by his own voluntary act. 1 Black. 484. 

15. The corporation it felt may be diflblved feveral ways : ' 
As, 1. By act of parliament. 2. By the natural death of 
all its members without others elected in their places, in 
cafe of an aggregate corporation. 3. By furrender of its 
franchifes into the hands of the king. 4. By forfeiture of 
its charter through negligence or abufe of its franchifes : 
and in this cafe, the regular courfe is, to bring an informa- 
tion in the nature of a writ of quo warranto, to inquire by 
what warrant the members nowexercife their corporate power, 
having forfeited it by fuch and fuch proceedings. Id. 485. 

And by the common law, corporations were diflblved, in 
cafe the mayor or other head officer was not duly elected on 
the day appointed by charter or eftablimed by prescription : 
but by the 1 1 G. c. 4. this is remedied, and ample directions 
given for appointing another. 

16. If tie corporation, by any of the aforefaid means, 
comes to be diflTolved, the donor or his heirs mall have the 
land again in reverfion, and not the lord by efcheat : for the 
law doth tacitly annex a condition to every fuch gift or grant, 
that if the corporation be diflblved, the donor or grantor 
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fhall re-enter ; for the caufe of the gift or grant faileth, 
2 Black. 256. 

CORPORATION ACT, is an aft of parliament, 13 C. 2, 
Ji. 2. c. i. for preventing difienters from being appointed to 
offices in towns corporate ; whereby it is enacted, that no 
perfon fhall be elected to any office relating to the govern- 
ment of any city or corporation, unlefs within a year before 
he hath received the facrament of the lord's fupper ac- 
cording to the rites of the church of England ; and he is 
alfo enjoined to take the oaths of allegiance and fupremacy at 
the fame time that he takes the oath of office ; in default of 
either of which requifites, the election (hall be void. 

CORPSE, dealing out of a grave, though it is a matter 
of great indecency, yet is not felony ; but if the fhroud 
or other apparel be ftolen with it, this is felony ; for the 
property thereof remains in the executor, or whoever was at 
the charge of the funeral. And the parfon, who has the 
freehold of the foil, may bring an action of trefpafs for 
breaking the ground. 2 Black. 429. 

CORPUS CHRISTI day, is a feaft inftituted in the 
year 1264, in honour of the blefled facrament. The anni* 
verfary thereof is the 25th of May. 

CORPUS CUM CAUSA, is a writ ifluing to bring the 
body of a prifoner into court, together with the caufe for 
which he is committed, 

CORRECTION, houfe of, is to be built, fitted up, and 
furnifhed with tools and implements both for labour and 
punifhment of offenders, at the expence of the county, by 
the" ftatute 1 7 G f 2. c. 5. 22 G. 3. r. 64. & 24 G. 3. c. 55. 

CORRUPTION OF BLOOD, is where a perfon is at- 
tainted of treafon or felony, in which cafe his blood is fo far 
ftained or corrupted, that the party lofes all the nobility or 
gentility he might have had before, and becomes ignoble, 
and he can neither inherit lands as heir to an anceftor, nor 
have an heir ; but his lands fhall efcheat to the lord of the 
fee, fubje& to the king's year, day, and wafte : and the 
perfon attainted fhall alfo obftrucT: all defcents to his pof- 
terity, wherever they are obliged to derive a title through 
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him to a remoter anceftor. But the king's pardon, though 
it doth not reftore the blood, yet as to iflues born after, 
has the effect of a reftitution, fo as to render them capable 
to inherit. But reftitution of blood, in its true nature and 
extent, can only be by a£t of parliament. 2 Haw. 45 6* 
4 Black. 388. 

CORSELET ( corpufculum J, was armour covering the body 
or trunk of a man, heretofore ufed by pikemen, for the bet- 
ter refiftance of the afiauks of the enemy. 

CORSE PRESENT, is faid by fome to be the fame as a 
mortuary, but others diftinguifh the fame from the mortuary, 
in that the mortuary was a right fettled on the church upon 
a perfon's deceafe ; and that a corfe prefent was a voluntary 
oblation ufually made at funerals. 1 Still. 172. ' 

CORSNED bread, panis conjuratus, the morfel of exe- 
cration. This was a kind of fuperftitious trial among our 
Saxon anceftors, to purge themfelves of any accufation, by 
taking a piece of bread of about an ounce weight, which was 
confecrated by a fort of exorcifm, praying of the Almighty 
that it might caufe convulfions, and find no paflage, if what 
they affirmed or denied were not true. The form of exe- 
cration was thus : We befeech thee, 0 Lord, that when he who 
is guilty of this theft hath the exorcifed bread offered to him in 
order to difcover the truth, his jaws may be Jhut, his throat 
fo narrow that he may not fwallow, and that he may caft it out 
of his mouth, and not eat it. Du Cange. The old form, or 
Exorcifmus panis hordeacei ad probationem veri, is extant in> 
Lindenbrogius, p. 107. And in the laws of king Canute > 
cap. 6. Si quis alteri miniflrantium accufetur, et amicis deJH^ 
tutus fit, cum facramentales non habeat, vadat ad judicium 
quod Anglice dicitur corfned, et fiat ficut Deus velit, nifi fuper 
fantlum corpus Dei permittatur ut fe pur get. From whence it 
may feem that the purgation was originally by the very fa«* 
cramental bread itfelf, received with folemn abjuration and 
devout expectance that it would prove mortal to thofe who 
dared to fwallow it in falfehood, till at length the bifhops 
and clergy were not willing to proflitute the communion 
bread to fuch like purpofes, but they allowed the people to 
practice the fame judicial rite, in eating fome other morfels 
4 of bread confecrated to the like ufe$. This mode of trial 
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feems to have been an imitation of the trial of jealoufy, by 
the bitter water that caufed the curfe under the Mofaic law. 
Num. v. It is recorded of the perfidious Godwin, earl of 
Kent, in the time of king Edward the Confeflbr, that, on his 
abjuring the murder of the king's brother, by this way of 
trial, as a jufl judgment for his folemn perjury, the bread 
ftuck in his throat and choaked him. Cum Godwinus ccmes 
in menfa regis de nece fui fratris impeterctur, ille poji multa 
facramenta tandem per buccellam deglutiendam abjuravit, et 
buccella gujlata continuo fuffocatus interiit. Ingulph. This, 
with other barbarous ways of purgation, was by degrees 
abolilhed: though we have ftill fome remembrance of this 
fuperftitious cuftom in our ufual phrafes of abjuration ; as, I 
will take the facrament upon it — May this bread be my poi- 
fon — May this bit be my laft, and fuch like. 

COSTARD, an apple : whence cojlard-mcnger, a feller 
of apples. 

COSTS. The common law did not profefledly allow any 
cojls ; though in reality cofts were always confidered and in- 
cluded in the quantum of damages, in fuch aftions where 
damages are given ; and now, in mod cafes, cofts are given 
by feveral Matures. 3 Black. 399. 

But the king, of any perfon fuing to his ufe, alfo exe- 
cutors or adminiftrators fuing in the right of the deceafed, 
and perfons fuing in forma pauperis , (hall not pay cofts : and 
for flanderous words fpoken, for aflault and battery, and for 
trefpafs, where the jury (hall give lefs damages than 40/. 
the plaintiff fhall have no more cofts than damages, unlefs, 
in cafe of aflault and battery, the judge fhall certify on the 
back of the record, that an aftual battery was proved ; and, 
in cafe of trefpafs, that the freehold or title of the land came 
in queftion. Id. 400. 

But if it be in an action wherein there can be no fuch 
certifying, as debt, aflumpfit, trover, trefpafs for taking 
his goods, trefpafs. for fpoiiing his goods, trefpafs for beating 
his fervant, whereby he loft his fervice, it is out of the fta- 
tute, and the plaintiff may have full cofts, 1 Salh. 208. 

Where a ftatute gives a penalty or fum certain to the 
party grieved, he fhall in confequence have cofts, becaufe he 
had a right of aft ion antecedent to bringing the aft ion : 
but where a fum certain is given to a ftranger, as where it 
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is to a common informer, or him that fliall profecute, he (hall 
not have his cofts ; for till he commenced his a&ion he had 
no right of action in him. I Salk. 206. 

If any perfon fues in any court any a£tion wherein the 
plaintiff might have cofts, if judgment mould be given for 
him, the defendant {hall have cofts againft the plaintiff, if 
the plaintiff be nonfuit, or a verdift pafs againft him.' Burr. 
Mansf. 1724. 

Where double damages are given by any adl: of parliament* 
the cofts {hall be doubled alfo ; for damages include cofts. 
Sir. 1048. 

Where cofts are allowed, it is not neceffary- that the jury 
mould give the cofts, but they may leave it. to the court to 
do it, who are beft able to judge of what cofts are fitting to 
be given. It is the courfe of the court of king's bench, to 
refer the taxation of the cofts to the proper officer of the 
court, and not to make any fpecial rules for fuch matters, 
except it be in extraordinary cafes. 1 LUL Abr. 338. 

If cofts are refufed to be paid, an attachment lies. 1 Nelf. 
Abr. 550. 

The matter of cofts in equity is not held to be a point of 
right, hut merely difcretionary, according to the circum- 
ftances of the cafe, as they appear more or lefs favourable 
to the party vanquiftied. 3 Black. 451. 

COTGARE, a kind of refufe wool, cotted or clung to- 
gether, fo as it is difficult to rend it afunder. 

COTTAGE (Sax. cote ), is a little houfe for habitation, 
without any land belonging to it. By ftatute 3 1 Eliz. c. 7. 
cottages were prohibited to be built for habitation, without 
laying at leaft four acres of land to the fame, and divers 
jother reftriftions were thereby enjoined ; but the fame was 
repealed by 15 G. 3. c. 32. fetting forth, that the faid fta- 
tute of 3 1 EL had laid the induftrious poor under great dif- 
ficulties to procure habitations, and tended very much to 
leffen population, and in divers other refpects was inconve- 
nient to the labouring part of the nation in general, 

COVEN ABLE, Fr. convenient or fuitable. 

A COVENANT, is the confent and agreement of two or 
more perfons, to do or not to do fome aft or thing contract- 
ed between them. Wood. b. 2. c. 3. 

The 
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The words of rovenanting arc, " do covenant, grant, 
€t promife, and agree :" though there needs no great exaft- 
nefs in the words to make a covenant. For if words of con- 
dition, and words of covenant, are coupled together in the 
fame fentence, as provided always, and /'/ is covenanted — in 
fuch cafe the words may be conftrued to make a condition 
and a covenant alfo. Id. I Injl. 203. 

A covenant is generally either in faEl or in law. In fatl % 
is that which is exprefsly agreed between the parties, and in- 
ferted in the deed. In law, is that covenant which the law 
intends and implies, though it be not exprefled in words, as 
if a leffor demife and grant to his leflee an houfe or lands for 
a certain term, the law will intend a covenant on the leflbr's 
part, that the leflee fhall, during the term, quietly enjoy the 
fame againft all incumbrances. 1 Injl. 384. 

There is alfo a covenant real, and covenant perfonal : A 
real covenant is that, whereby a man binds himfelf to pafs a 
thing real, as lands or tenements, or to levy a fine of lands ; 
and covenant perfonal is, where the fame Is annexed to the 
perfon, and merely perfonal, as if a man covenant with 
another by deed to build him an houfe, or to be his fervaat 
for fuch a time, or the like. F. N. B. 

If the covenantor covenants for himfelf and his heirs, it 
is then a covenant real, and defcends upon his heirs, who 
are bound to perform it, provided they have aflets by de- 
fcent, but not otherwife : if he covenants alfo for his execu- 
tors and adminijlrators, his perfonal aflets, as well as his real, 
are likewife pledged for the performance of the covenant, 
which makes fuch covenant a better fecurity than any war- 
ranty, and it has therefore in modern pra&ice totally fuper~ 
feded the other. 2 Black. 304. 

If a man binds himfelf by exprefs covenant in deed, to re-» 
pair an houfe, and it is burned down by lightning, or any 
other accident, yet he ought to repair it ; for it was in fys 
power to have provided againft it by contraft : But he is not 
fo bound by covenant in law, for where houfes are blown 
down by tempeft, or the like, the law excufes the leflee in 
an aft ion of wafte. 1 Lill. Abr. 349. 

If a covenant is unlawful in the fubftance thereof, or im- 
poflible, it is void. Wood. b. 2. c. 3. 

A covenant for the leflee to enjoy againft all men, extends 
not to wrongful a&s and entries, for which the leflee hath 
his proper remedy againft the aggreflbrs : but if it be to fave 
harmlefs againft a certain perfon, there the covenantor muft 
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fave the covenantee harmlefs againft the entry of that perfbn, 
be it by wrong or rightful title. Cro.Eliz. 213. . 

A covenant is to be taken moft ftrongly againft the co- 
venantor, and moft to the advantage of the covenantee. 
Wood. ibid. 

A covenant to pay a rent-charge clear of all taxes, doth 
not extend to taxes that did not exift at the time of making 
the covenant ; for thefe were not then in contemplation. 
L. Raym. 319. 

If no time is covenanted for doing of a thing, it mult be 
done in reafonable time. Wood. ibid. 

The remedy for breach of covenant is by writ of covenant, 
which direfts the fheriff to command the defendant generally 
to keep his covenant with the plaintiff (without fpecifying 
the nature of the covenant), or fhew good caufe to the con- 
trary ; and if he continues refractory, or the covenant is 
already fo broken that it cannot now be fpecifically perform- 
ed, then the fubfequent proceedings fet forth with precifion 
the covenant, the breach, and the lofs which hath happened 
thereby, whereupon the jury will give damages, in propor- 
tion tb the injury fuftained by the plaintiff, and occafioned 
by fuch breach of the defendant's contra&. 3 Black. 155. 

If a man leafe for years, referving a rent, an a&ioh of 
covenant lies for non-payment of the rent; for this is an 
agreement for payment of the rent, which will make a co- 
venant. 1 Ro/t's Abr. 519. 

On a covenant to pay money at feveral days, after the 
firft default an a&ion of covenant lies; otherwife it is of 
debt upon a bond or obligation. 1 In/1. 292. 

COVENANT TO STAND SEISED TO USES, is, when 
a man that hath a wife, children, brother, filter, or kin- 
dred, doth by covenant in writing underhand and feal agree, 
that for their or any of their provifion or preferment, he and 
his heirs will ftand feifed of lands to their ufe, either in fee 
fimple, fee tail, or for life. The ufe being created by the fta- 
tute 27 H. 8. c. 16. which conveys the eftate as the ufes arc 
dire&ed, this covenant to ftand feifed is become a convey- 
ance of the land fince the faid ftatute. The confederations 
of thefe deeds are, natural affe&ion, or marriage* And 
the law allows thefe confiderations to raife ufes, as well as 
money or other valuable confideration. Plovvd. 302. So 
much of the ufe, as the owner doth not difpofe of, remains 
ft ill in him. And where an ufe is raifed by way of cove- 
5 mnt, 
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nant, the covenantor continues in pofleflion ; and there the 
ufes limited, if they are according to law, fliall rife and 
draw the pofleflion out of him : but if they are not, the pof- 
feffion fliall remain in him, until . a lawful ufe arife. 

1 Leon. 197. 1 Mod. 159. 

COVERT BARON, a wife fo called, from her being 
under the cover or protection of her hulband, baron, or 
lord. 

COVERTURE, is applied particularly to the ftate and 
condition of a married woman, or feme covert. 

COVIN, covina, cometh of the French word convine, and 
•is a fecret aflent determined in the hearts of two or more, 
to the defrauding and prejudice of another. 1 Inji. 657. 

It is commonly converfant in and about conveyances of 
lands to defeat purchafors, or of goods and chattels to de- 
fraud creditors. It may alfo be in fuits of law, and judg- 
ment had therein ; but wherever covin is, it fliall never be 
intended, unlefs it appears and be particularly found : for 
coyin and fraud, though proved, yet mull be found by the 
jury, otherwife it fliall pafs for nothing. BrownL 188. 
Bridgm. 112. 

If goods are fold in market overt by covin, on purpofe 
to bar him that hath right, this fliall not bar him thereof, 

2 I n A 7*3- 

COUNSEL FOR PRISONERS. By the common law, no 
counfel fliall be allowed a prifoner, upon his trial upon the 
general iflue, in any capital crime, unlefs fome point of law 
fliall arife proper to be debated, it being underftood, that 
the judge fliall be counfel for the prifoner ; that is, fliall 
fee that the proceedings againfthim are legal and ftricliy re- 
gular. But now the judges never fcruple to allow a pri- 
foner counfel to inftrucl: him what queftions to afk, or even 
to afle queftions for him, with refpe& to matters of fa£t, 
for as to matters of law, arifing on the trial, they are 
entitled to the affiftance of counfel. 4 Black. 355. 

- COUNSELLOR, is a perfon retained by a client to 
plead his caufe in a court of judicature. A counfellor at law 
hath a privilege to inforce any thing which is informed him 
by his client, if pertinent to the matter, and is not to exa- 
mine 
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mine whether it be true or falfe ; for it is at the peril of him 
who informs him. Cro. Jac. 90. 

COUNT, was a perfon of eminence, fo called anciently 
from his accompanying or attending upon the king. The earls ' 
or governors of the {hires had for fome time this, appellation 
given them ; hence the earl is in Latin ftyled comes, the fhe- 
riff vice comes, and the Ihire to this day retains the name of • 
county. 

Count {ignifies, in another fenfe, the original declaration 
of complaint in a real action. As declaration is applied to 
perfonal, fo count is applicable to real caufes. But count and 
declaration are oftentimes confounded, and made to fignify 
the fame thing. F. N. B. And in modern and common 
acceptation, every feparate charge in a declaration or indict- 
ment is called a count ; fo that a declaration or indictment 
may, and very frequently does, contain feveral counts. 

COUNTERFEIT. See Cheat. 

COUNTERPART. Heretofore, where there were fe- 
veral parties to an indenture, each party executed a feparate N 
deed ; and that part or copy which is executed by the grantor 
is called the original, and the reft are counterparts. But of 
late, it is mod frequent for all the parties to execute every 
part, and this makes them all originals. 2 Black. 296. If 
an original deed is in being, or may be had, the counterpart 
cannot be produced as evidence ; otherwife, if the original 
cannot by any means be procured. Wood. b. 4. c. 4. 

COUNTERPLEA, is, when the tenant in any real action; 
tenant by the curtefy, or tenant in dower, in his anfwer 
and plea, vouches any one to warrant his title, or prays in 
aid of another who hath a larger eftare, as of him in re- 
mainder or reverfion ; or, where one that is a ftranger to 
the action, romes and prays to be received to fave his eftate ; 
then, that which the demandant alledgeth againft it, why 
it fliould not be admitted, is called a counterplea. T. L. 

COUNTIES PALATINE, are thofe of Chefter, Durham* 
and Lancajler. The two former are fuch by prefcription or 
immemorial cuftom; or at leaft as old as the Norman con- 
queft : the other was created by king Edward the third, in 
favour of Henry Plantagenet, duke of Lancajler, whofe heirefs 
was married to John of Gaunt, the king's ion. 1 Black. 116. 

7 Counties 
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Counties palatine are fo called a palatio, becaufe the ownet-9 
thereof, the earl of Chefter> the biftiop of Durham, and the 
duke of Lancqfter, had in thofe counties jura regalia, as fully 
as the king hath in his palace. They might pardon treafons, 
murders, and felonies ; they appointed all judges and juftice* 
of the peace ; all writs and indiftments ran in their names, 
as in other counties in the king's \ and all offences were 
faid to be done againft their peace, and not, as in other 
places, agaipft the peace of our lord the king. Thefe pala- 
tine privileges were in all probability originally granted to 
thefe counties becaufe they bordered upon the enemies coun- 
tries, Wales and Scotland ; in order that the owners, being 
encouraged by fo large an authority, might be the more 
watchful in its defence 5 and that the inhabitants, having 
juftice adminiftered at home, might not be obliged to go out 
of the county, and leave it open to hoftile incurfions. 'And 
upon this account alfo, there were formerly two other coun- 
ties palatine, Pembroke/hire and Hexham/bire. But thefe were 
abolifhed by parliament, in the reigns of king Hen. 8. and 
queen Eliz. And the powers of the owners of the other 
counties palatine much abridged ; though ftill all writs are 
witnefled in their names, and all forfeitures for treafon by 
the common law accrue to them. Id. 1 1 7. 

Of thefe three, the county of Durham is now the only one 
remaining in the hands of a fubjeft ; for the earldom of 
Chejler was united to the crown by king Hen. 3. and hath 
ever (ince given title to the king's eldeft fon. And the county 
palatine or duchy of Lancajler, in the reign of king Ed. 4. 
was by aft of parliament veiled in the king and his heirs 
kings of England for ever. Id. 1 1 8. 

The ifle of Ely is not a county palatine, though fometimes 
erroneoufly fo called, but only a royal franchife ; the biihop 
having, by grant of king Hen. 1. jura regalia within the ifle 
of Ely, whereby he exercifeth a jurifdi&ion over all caufes, 
as well criminal as civil. Id. 119. 

In all thefe, the king's ordinary writs, iffuing under the 
great feal out of chancery, do not run, that is, they are of 
no force. For, as originally all jura regalia were granted to 
the lords of thefe counties palatine, they had of courfe the 
fole adminiftration of juftice, by their own judges appointed 
by themfelves, and not by the crown. It would, therefore, be 
incongruous for the king to fend his writ to dire£t the judge 
of another's court in what manner to adminifter juftice be- 
tween the fuitors. And the judges of alTize, who fit within 
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thefe franchifes* do fit by virtue of a fpeclal commiffion from 
the owners of the feveral franchises, and under the feal 
thereof, and not by the ufual commiffion under the great feal 
of England. 3 Black. 79. | 

In the county palatine of Lancaftery there is alfo another 
fpecial jurifdiftion, called the court of the duchy chamber of 
Lancqfter, held before the chancellor of the duchy or his 
deputy, concerning all matters of equity relating to lands 
holden of the king in right of the duchy of Lancqfter ; which 
is a thing very diftin& from the county palatine (which hath 
alfo its feparate chancery for fealing of writs, and the like), 
and comprifes much territory which lies at a vaft diftance 
from it j as particularly a very large djftridt furrounded by 
the city of Wejlminfter. Id. 78. 

A writ of error lies from all thefe jurifdi&ions to the court 
of king's bench. And all prerogative writs, as thofe of ha- 
beas corpus, prohibition, certiorari, and mandamus, may 
iffue to all thefe exempt jurifdi£tions \ becaufe the privilege, 
that the king's writ runs not, muft be intended between 
party and party, for there can be no fuch privilege againft 
the king. Id. 79. 

COUNTY, comltatusy is derived from comes, the county 
who by the Saxons was called the early or alderman, of the 
fhire, to whom the government of it was intrufted. This 
he ufually exercifed by his deputy, ft ill called in Latin vice* 
comes y and in Englifli the Jheriff y or Jbire-reevey fignifying the 
officer of the fhire 5 upon whom, by procefs of time, the 
civil adminiftration of it is now totally devolved. In fome 
counties there is an intermediate divifion, between the (hire 
and the hundreds ; ^s lathes in Kenty and rapes in Sujfexy 
each of them containing about three or four hundreds a piece. 
Thefe had formerly their lathe-reeves, and rape-reeves, a£ting 
in fubordination to the JlAre-reeve. Where a county is divid- 
ed into three of thefe intermediate jurifdi&ions, they are 
called trithingSy which were anciently governed by a trithing- 
reeve. Thefe trithings ftill fubfift in the larg6 county of 
York, where, by an eafy corruption, they are denominated 
ridings. . The number of counties in England and Wales 
hath been different at different times : at prefent there are 
forty in England and twelve in Wales. I Black. 1 16\ 

COUNTY COURT, is a court held every month or of. 
tensr by the flieriff, in what part of the county he pleafes ; 
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but for the election of knights of the (hire, it mufl be held 
at the molt ufual place. 1 Black. 178. 

The jury in this court ought to be freeholders ; but the 
quantum of their eltate is not material. 

This court is not a court of record ; but it may hold plea 
of debt or damages under the value of 40/. It may alfo 
hold pica of many real actions, and of all perfonal actions 
to any amount, by virtue of a fpecial v/rit called a juf- 
ticiis, which is a writ impowering the flierifF, for the fake 
of difpatch, to do the fame juftice in his county court, 
as might otherwife be had in the courts at Weftminjhr. 
3 Black. 35. 

But it cannot hold plea of freehold ; as where a defendant 
avoweth for damage feafant, and the plaintiff juitifies by 
reafon of common of pafi^ure ; in which cafe the caufe muft be 
removed. Wood, b. 4. c. 1. 

After judgment given for the plaintiff, the defendant's 
goods may be taken, appraifed, and fold, to fatisfy the plain- 
tiff ; but if the defendant hath no goods, the plaintiff re- 
mains without remedy in this court ; for being no court of 
record, no capias lies to arrdt the body of the debtor. 
Greenvu. 22. 

This court was anciently a court of great dignity and 
fplendor, the bifhop and the earl, with the principal gen- 
tlemen of the {hire, fitting therein to adminifter juftice both 
in lay and ecclefiaftical caufes. But its dignity was much 
impaired, when the bifhop was prohibited, and the earl 
neglected to attend it. And in modern times, as the 
proceedings are removeable from hence into the king's 
fuperior courts, by writ of pone or recordare, this hath occa- 
fioned the bufinefs of the county court in a great meafure to 
decline. 

COURT, is a place where juftice is judicially adminifter- 
ed. 1 Irifl. 58. 

~" Of courts, fome are of record, others not of record. A court 
of record, is that where the acts and judicial proceedings are 
inrolled in parchment, for a perpetual memorial and tefti- 
mony \ which rolls are called the records of the court, and 
are of fuch high and fupereminent authority, that their truth 
is not to be called in queftion. For it is a fettled rule, that 
nothing fhall be averred againft a record, nor {hall any plea 
or even proof be admitted to the contrary. And if the ex- 
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iftence of a recofd be denied, it fhall be tried by nothing but 
itfelf ; that is, upon bare infpettion whether there be any 
fuch record or no, elfe there would be no end of difputes* 
Ail courts of record are the king's courts, in right of his 
crown and royal dignity ; and therefore no other court hath 
authority to fine and imprifon ; fo that the very erection of 
a new jurifdi&ion, with power of fine and imprifonment, 
makes it inftantly a court of record. 3 Black. 24. 

A court not of record is the court of a private perfon, whom 
the law will not intruft with any difcretionary power over 
the fortune or liberty of his fellow fubje&s. Such are the 
courts baron incident to every manor, and other inferior ju- 
rifdi£Hons ; where the proceedings are not inrolled or re- 
corded ; but as well their exiftence as the truth of the mat- 
ters therein contained fhall, if difputed, be tried and deter- 
mined by a jury. Thefe courts can hold no plea of matters 
cognizable by the common law, unlefs under the value of 
40/. nor of any forcible injury whatfoever, not having any + 
procefs to arreft the perfon of the defendant. Id. 25. 

COURT BARON, is a court which every lord of a ma- 
nor (anciently called a baron ) hath within the precinft of 
that manor 5 for redrefling mifdemeanors and nuifances with- 
in the manor, and for fettling difputes of property among 
the tenants. This court is an infeparable ingredient of every 
manor ; and if the number of fuitors fhould fo fail, as not to 
leave fufficient to make a jury or homage, that is, two tenants 
at the leaft, the manor itfelf is loft. 2 Black. 90. 

The court baron is of two natures; the one is a cuftomary 
court, appertaining intirely to the copyholders or other 
cuftomary tenants ; and of this the lord or his fteward is the 
judge ; the other is a court of common law, and is before 
the freeholders who owe fuit and fervice to the manor, the 
fteward being rather regifter than judge. Thefe courts, 
though in their nature diftin£t, are frequently confounded 
together, although one of them may be without the other. 

This court muft be holden on fome part of the manor j 
ibr if it be holden out of the manor it is void : unlefs a lord, 
being feifed of two or three manors, hath ufually time out 
of mind kept at one of his manors courts for all the faid ma- 
nors 5 then by cuftomfuch courts are fufficient in law, although 
they be not holden within the feveral manors. 1 Inft. 58. 

The copyholders or cuftomary court! is for grants and ad- 
mittances upon furrenders and defcents, on prefentment of 
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the homage or jury. The homage may inquire of the death 
of tenants after the laft court, and who is the next heir ; df 
fraudulent alienation of lands to defeat the lord of his profits; 
of rent or fervice withdrawn ; of efcheats and forfeitures ; 
of cutting down trees without licence or confent ; of fuit not 
performed at the lord's mill 5 of wafte by tenant for life ; of 
furcharge of common ; of trefpafs in corn, grafs, meadow, 
woods, hedges ; of refcous and pound breach ; of removing 
mere-ftones or landmarks ; of by-laws not obferved ; and 
fuch like. The method of punifhment is by amercement : 
but the fteward cannot amerce without three afFeerers fworn 
to affeer or moderate the ametcement, and then the lord 
may have an a&ion of debt in his court baron for amerce- 
ments affeered 5 for the fuitors are judges there, and not the 
lord. Wood, b. 4* c. 1. 

The freeholders court was formerly holden every three 
weeks ; and its moft important bufinefs is to determine, by 
writ of right, all coutroverfies relating to the right of lands 
within the manor. It may alfo hold plea of any perfonal 
aftions, of debt, trefpafs on the cafe, or the like, where the 
debt or damages do not amount to 40 j*. Id. 

Alfo a common recovery may be had in this court. Id. 

But the proceeding on a writ of right may be removed 
into the county court by a precept from the fherifF called a 
tolt (becaufe it takes, tollit y the caufe out of the lord's court). 
And the proceedings in. all other actions may be removed 
into the fuperior courts by the king's writs of pone, or acce- 
das ad curiam^ according to the nature of the fuit. After 
judgment given, a writ alfo of falfe judgment lies to the courts 
at Wejiminjler to rehear and review the caufe, and not a 
writ of error ; for this is not a court of record. 3 Black. 33. 

On recovery of debt in this court, they have not power 
to make execution, but are to diftrain the defendant's goods, 
and retain them till fatisfa&ion (hall be made. Wood. £.4. c. 1 . 

COURT CHRISTIAN, is an ecclefiaftical judicature 
oppofed to the civil court, or lay tribunal ; and is fo called, 
as handling matters efpecially concerning the laws of Chrift* 
2. Ittjt. tfi%* 

COURT OF DELEGATES. See Delegates. 

COURT LEET. See Leet. So alfo of the other courts ; 
as of Marjhalfea % Star-chamber 9 and many otlters. See the 
refpsdttve titles. CRANAGE, 
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CRANAGE, is a toll for drawing merchandize out of 
veflels to the wharf, fo called becaufe the inftrument is in 
the form of a crane. 8 Co. 46. 

CRAVEN was a word of obloquy, where, in the ancient 
trial by battel, the victory was proclaimed, and the van- 
quifhed acknowledged his fault in the audience of the people, 
or pronounced the horrible word craven, in the name of 
recreantifle, or cowardlinefs ; after which, judgment was to 
be given, that after this the recreant fliould lofe his liberam 
legem, that is, he fliould become infamous, and not be ac- 
counted in that refpeft liber et legalts homo ; and therefore 
could not be of any jury, nor give teftimony as a witnefs in 
any caufe. The word, according to fome, is derived of ths 
Greek word Kpavyu, a vociferation ; others derive it from, 
traving and crying for mercy and forgivenefs. 2 Inft. 247. 
3 Inft. 221. In the cafe of an appeal, if the appellant cries 
craven, he in like manner (hall lofe his liberam legem ; but if 
the appellee cries craven, he fliall have judgment to be hanged. 
3 Inft. 221. 

CREDITORS. By ftatute 30 C. 2. c. 7. creditors fliall 
recover their debts againft executors or adminiftrators, who 
have wafted or converted the goods to their own ufe, a$ 
they might have done againft the teftator or inteftate if he 
had been living. 

And by 3 W* c. 14. wills and devifes of lands, as to 
creditors on bonds or other fpecialties, fhall be void ; and the 
creditors may have a&iojis of debt againft the heir at lavr 
and devifee. 

But an heir that hath lands by defcent, fliall not be liable 
for the debt of his anceftor, further than to the value of th$ 
lands defcended. Str. 665. 

And if an heir is fued upon a bond debt of his anceftor, 
and he pays the money, the executor fliall reimburfe him as 
far as there are perfonal aflets of the teftator come to the 
hands of the executor. 1 Cha, Ca< 74. 

A creditor by mortgage may come either upon the mort- 
gaged landj or upon the perfonal eftate ; for a mortgage is a. 
charge upon the perfonal eftate as well as upon the land; 
and the perfonal eftate is primarily liable 5 for a mortgage 
is a general debt, and the land is only as a fecurity. 1 ^.487. 

And the general rule is, that the perfonalty fliall be firft 
fharged with payment of debts, and the teftator cannot ex- 
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empt it from being liable, as againft creditors ; but as be- 
tween heir and executor, he may charge them upon any other 
fund which is not primarily liable, and thereby difcharge the 
perfonal eftate. i Wilfoti^ 24. 

CROSIER, the paftoral ftaff, or enfign, of the epifcopal 
office ; fo denominated from its refembling the form of a 
crofs. So croyfes were pilgrims that wore the fign of the crofs 
upon their garments. 

CROSS BILL, is when the defendant in chancery hath 
any relief to pray againft the plaintiff j in which cafe he mult 
do it by an original bill of his own, which is called a crofs 
bill ; unto which the plaintiff will be required to put in his 
anfwer. 

CROWN OFFICE. The court of king's bench is di- 
vided into the plea fide, and the crown fide. In the plea fide, 
it takes cognizance of civil caufes, in the crown fide, it takes 
cognizance of criminal caufes, and is thereupon called the 
crown office. In the crown office are exhibited informations 
in the name of the king, of which there are two kinds : 
i. Thofe which are truly and properly the king's own fuits, 
and filed offzeivby his own immediate officer, the attorney- 
general. 2. Thofe in which, though the king is the no- 
minal profecutor, yet it is at the relation of fome private 
perfon or common informer j and thefe are filed by the king's 
coroner and attorney, ufually called the mafter of the crown 
office. 

The objefts of the king's own profecutions, filed ex officio 
by the attorney-general, are properly fuch enormities as 
peculiarly tend to difturb or indanger his government, or to 
moleft him in the regular difcharge of his royal functions. 
For offences fo high and dangerous, in the punifbment or 
prevention whereof a moment's delay might be fatal, the law 
has given to the crown the power of an immediate profe- 
cution, without waiting for any previous application to any 
Other tribunal. The obje&s of the other fpecies of inform- 
ations, filed by the ma/ler of the crown office upon the 
complaint or relation of a private fubje£t, are any grofs and 
notorious mifdemeanors, riots, batteries, libels, and other 
immoralities of an atrocious kind, not peculiarly tending to 
difturb the government (for thole are left to the. care of 
the attorney-general), but which, oa account of their mag- 
nitude 
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ultudc or pernicious example, deferve the moft public ani- 
madverfion. 

And when an information is filed, either thus, or ex officio, 
it muft be tried by a petty jury of the county where the 
offence arifes; after which, if the defendant be found 
guilty, he muft refort to the court for his punifliment. 
4 Black. 308. 

CUCKING STOOL (called in ancient time a tumbrel, 
and fometimes a trebucket J, fignifies, in Saxon, the fcolding 
ftool 5 and is an engine of correction for a fcolding woman 
after conviction upon indi&ment for fuch offence, in which 
flie is placed and plunged in the water: From whence 
it is alfo called the ducking Jlool, which perhaps is the ori- 
ginal word, being more expreffive of the thing fignified. 

CUI IN VITA, is a writ of entry, which a widow hath 
againft him to whom her hufband alienated her lands or 
tenements in his life time ; which muft contain in it, that 
during his life (cut in vita) (he could not withftand it, 
F. N. B. 

CULPRIT, is not (as is vulgarly imagined) an opprobrious 
name given to the prifoner before he is found guilty, but it 
is the reply of the clerk of arraigns to the prifoner after he 
hath pleaded not guilty ; which plea was anciently entered 
upon the minutes in an abbreviated form, non cuP ; upon 
which, the clerk of arraigns, on behalf of the crown, re- 
plies, that the prifoner is guilty, and that he is ready to 
prove him fo ; which is done by a like kind of abbreviation, 
cttPprit, fignifying that the king is ready to prove him guilty 
(from cuP, that is, culpabilis, guilty ; & prit, prajlo fum, I am 
ready to verify it). 4 Black. 339, 

CURATE. Of curates there are three kinds; I. Such 
as are employed under the fpiritual re£tor or vicar, either 
as affiftant to him in the fame church, or executing the office 
in his abfence in his parifh church, 2. Such as officiate in 
chapels of eafe under the mother church. 3. Perpetual 
curates ; which are, where there is in a parifh neither fpiri- 
tual re£tor nor vicar, but a $lerk is employed to officiate 
there by the impropriator. 

CURFEU (from the Fr. couvre, to cover, and feu, fire), 
^ras an inftitution pf William the Conqueror, who required, 
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by ringing of a bell at eight of the clock every evening, that 
all companies ftiould immediately difperfe, and fire and can- 
dle be extinguiflied. It is remarkable that this ringing of the 
bell at that hour ftill continues in many places, though the 
original inftitution hath been long fince forgotten. 

CURRIER. By the 24 G. 3. c. 41. every currier *or 
dreffer of hides in oil, mail take out a licence annually from 
the commiffioners or officers of excife. 

CURTESY, tenant by. 

Tenant by the Curtesy of England, is, where a man 
taketh a wife feifed in fee ftmple, or in fee tail general, or feifed as 
heir in f pedal tail, and hath iffueby the fame wife, male or female, 
born alive, albeit the ifjue afterwards dieth or liveth, yet if the 
wife dies, the hufband Jball hold the land during his life, by the 
eurtefy of England. Litt. feci. 35. 

By the eurtefy of England. Littleton fays, it is fo called, 
becaufe it is ufed within the realm of England only. But it 
appears to have been the law of Scotland alfo, wherein it was 
called curialitas ; fo that probably our word eurtefy was 
underftood to fignify, that the hufband, during his life, mould 
be inrolled and do fuit and fervice in the lord's court, for 
the lands of which his wife died feifed, rather than to de- 
note any peculiar favour belonging to this ifland. 2 Black. 
126. And indeed there feems to be no great courtefy in 
the matter, that the legiflators, who were all, or moll of 
them, married men (efpecially during the times that the law 
of wardfhip and marriage exifted), mould make a law for 
their own advantage, to difinherit the heir, of the wife's 
eftate, during the life -time of her furviving hufband. This 
eurtefy pf England is in the Latin called lex Anglix, the law 
4)f England. 

Taketh a wife feifed. There is a feifin in deed, where one 
hath made entry, and is in aftual pofleflion ; and a feifin in 
law, where a perfon hath right, but hath not a&ually 
made entry. It is the former of thefe that is here intended, 
namely, a feifin in deed, if it may be attained unto. 1 Infl. 29. 

As if a man dieth feifed of lands in fee fimple, or fee 
tail general, and thefe lands defcend to his daughter, and 
ihe taketh a hufband and hath iflue, and dieth before any 
entry, the hufband (hall not be tenant by the eurtefy ; and 
yet in this cafe fhe had a feifin in law ; but if fhe or her huf- 
band had during her life entered, he would have been tenant 
by the eurtefy. 1 Inft. 29* , 

But 
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% But if a man feifed of an advowfon, or rent in fee, hath 
iffue a daughter, who is married, and hath iflue, and dieth 
feifed, and the wife before the rent became due or the church 
became void dieth ; fhe had but a feifin in law, yet her 
hufband fhall be tenant by the curtefy, beeaufe he could by 
no induftry attain to any other feifin. Ibid. 

So in the cafe where lands, on which there were leafes for 
years exifting, and a rent incurred, defcended on a wife as 
tenant in tail general, who furvived three months after the 
rent day incurred; though fhe made no entry, nor received 
any rent, during her life, yet this was fuch a pofleflion in 
the wife, as made the hufband tenant by the curtefy : for 
the pofleflion of the leflee was the pofleflion of the wife, and 
there could be no other without making the hufband a tref-» 
paflbr. . 3 Atk. 469. 

But a man fhall not be tenant by the curtefy of a bare 
right, title, ufe, or of a reverfion or remainder expectant 
upon any eftate of freehold, unlefs the particular eftate 
be determined or ended during the coverture. 1 In/}. 29. 

In fee fimple, or in fee tail general, or feifed as heir in fpeciat 
tail. That is, of any eftate of inheritance. 2 Black. 126. 

If a woman feifed in fee of a freehold eftate, mortgages it, 
and afterwards marries, and dies leaving a fon, the mortgage 
having not been redeemed during the coverture, this is 
fuch a feifin in the wife, as intitles the hufband to be tenant 
by the curtefy of the mortgaged premifes ; for, in equity, 
the land is confidered only as a> pledge or fecurity for the 
money, and doth not alter the pofleflion of the njjprtgagor. 
1 Atk. 603. 

An equity of redemption hath been always confidered as an 
eftate in the land ; for it may be devifed, granted, or intail- 
ed, with remainders : and the perfon intitled to the equity 
of redemption is confidered as the owner of the land, and is 
fuch an eftate whereof there may be a feifin. 1 Atk. 605. 

In the cafe of a tnifl if ate for payment of debts, a hufband 
may be tenant by the curtefy. 1 Atk. 609. 

But where a devife was to truftees, and they to apply the 
rents and profits to the devifor's daughter and heir, who was 
a feme covert, for her own fcparate ufe, and to fuffer her 
to difpofe of the eftate by will, notwithftanding her cover- 
ture \ in this cafe it was held, that the whole legal eftate 
was in the truftees \ and although a hufband may be tenant 
by the curtefy of a truft, yet, in order to make a tenant by 
. - . R 4 the 
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the curtefy, the wife muft have the inheritance, and there 
muft be likewife a feifin in deed in the wife during the 
coverture; and although in this cafe the wife had the 
inheritance, becaufe it defcended till the execution of the 
power, yet the father, whofe eftate it was, made the daugh- 
ter a feme fole in this refpeft, and gave the profits to her 
feparate ufe; therefore the hufband could have no feifin 
during the coverture ; he could neither come at the poffef- 
Coin, nor the profits. 3 AiL 716. 

Where the wife hath an eftate for life only, there the 
hufband fhall not be tenant by the curtefy. 1 Atk. 607. 

There is no tenancy by the curtefy of copyhold lands, 
except it be by the fpecial cuftom of the manor. 
Ploivd. 263. 

And hath ijfue, male or female. If lands be given in tail to 
a woman and to the heirs male of her body, and me taketh a 
hufband, and hath iffue a daughter, and dieth; in this 
cafe, the hufband fhalJ not be tenant by the curtefy 5 becaufe 
the daughter by no poflibility could inherit the mother's 
eftate in the land ; and therefore where it is faid, iffue by his 
'ivife male or female, it is to be underftood, which by pofli- 
bility may inherit as heir to her mother of fuch eftate. 
I Infl. 29. 

If a man, feifed of lands in fee, hath iffue a daughter, 
who taketh hufband, and hath iffue to her faid hufband, the 
father dieth, and the hufband entereth ; he fhall be tenant 
by the curtefy, although the iiTue was had before the wife 
was feifi^ And fo it is, although the iffue had died in the 
life-time of her father before any defcent of the land, yet 
fihall he be tenant by the curtefy. Ibid. 

For the time when the iffue is born is immaterial, pro- 
vided it were during the coverture; for, whether it were 
born before or after the wife's feifin of the lands, whether 
it be living or dead at the time of the feifin ^ or at the time 
of the wife's deceafe, the hulband fhall be tenant by the 
curtefy. The hufband, by the birth of the child, becomes 
tenant by the curtefy initiate, and may do many ads to 
charge the lands ; but his eftate is not confummate till the 
death of the wife. 2 Black. 127. 

Born alive. If a woman feifed of lands in fee taketh 
hufband, and by him is big with child, and in her travail 
dieth, and afterwards the child is ripped out of her body 
alive; yet he fhall not be tenant by the curtefy, becaufe 
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jfiic child was not Born during the marriage, nor in the life- 
time of the wife, but in the mean time the land defcended ; 
and in pleading he muft allege, that he had iffue during the 
marriage, i Injl. 29. 

If the child be born alive, it is fufficient though it be 
not heard to cry ; for though crying is the ftrongeft evi- 
dence of its being born alive, yet it is not the only evidence. 
Ibid. 8 • 

The hujband Jhall hold the lands during his life. Subjefl: to 
the fame incidents as other life eftates. He {hall have rea- 
fonable eftovers of houfebote, ploughbote, and haybote; 
but fhall not cut down timber, or commit other wafte. 
And if he fows the land, and dies before harveft, his ex- 
ecutors (hall have the crop, 2 Black. 122. 

If there is a mortgage upon the eftate, the heir at law 
may oblige the tenant by curtefy to keep down the intereft ; 
and if the principal fhall be difcharged, the tenant by curtefy 
Jhall contribute one third, and the heir at law two thirds. 
I Ati. 606. 3 Atk. 20 1, 

CURTILAGE (from the Saxon, court, and leagh, locus), 
a court yard, backfide, or piece of ground, lying near and be- 
longing to an houfe. 

, CUSTOM time out of mind is, \tfhere no perfon living 
hath heard or known any proof to the contrary. 

There is a difference between cuftom and prefcription • 
enfant, is properly local ufage, and not annexed to any per- 
fon ; fuch as a cuftom in a manor, that lands fhall defcend 
to the youngeft fon : prefcription, is merely a perfonal ufage ; 
as, that fuch a one and his anceftors, or thofe whofe eftate 
he hath, have ufed time out of mind to have fuch an ad- 
vantage or privilege ; as to have common of pafture in fuch a 
clofe, or the like ; for this is an ufage annexed to the perfon of 
the owner of the eftate. 2 Black. 263. 

To make a cuftom good, the following are neceffary 
requifites : 

1* That it have been ufed fo long, that the memory of 
man runneth not to the contrary. So that if any one can 
fhew the beginning of it, it is no good cuftom. For which 
reafon, no cuftom can prevail againft an aft of parliament ; 
finqe the aft itfelf is a proof of a time when fuch a cuftom did 
not exift. 1 Black. 76. 

2. It 
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. "2. It mud have been continued. Any interruption would 
caufe a temporary ceafing ; the revival gives it a new begin- 
ning, which will be what the law calls within time of 
memory : Now time of memory hath been long ago afcer«* 
tained by the law, to commence from the reign of King 
Richard the firft ; and any cuftom may be deftroyed by evi-» 
ilence of its non-exiftence in any part of that long period 
from his days to the prefent. 2 Black. 31. 

3. It mult have been peaceable, and acquiefced in ; not 
fubjeel: to contention and difpute. For as cuftoms owe their 
original to common confent, their being immemorially dif- 
puted, either at law or otherwife, is a proof that fuch con- 
fent was wanting. 1 Black. 77. 

4. It muft not be unreafonable. Thus a cuftom in a 
parifh that no man fhall put his beads into the common 
till fuch a day, is good ; but a cuftom that no cattle fhall 
be put in till the lord of the manor hath firft put in his, 
is bad, becaufe unreafonable; for poflibly the lord may 
never put in his, and thereby the tenants will lofe all the 
profits. Id. 

5. It muft be certain. A cuftpm that lands fhall defcend 
to the moft worthy of the owner's blood, is void; for how 
{hall this worth be determined ? But a cuftom to defcend to 
the next male of the blood, exclufive of females, is certain, 
and therefore good. Id. 78. 

6. Cuftoms muft be confident with each other ; for one 
cuftom cannot be fet up in oppofition to another. So if one 
man prescribes that by cuftom he hath a right to have win- 
dows looking into another's garden, the other cannot claim 
a right by cuftom to ftop up or obftrucl: thofe windows ; 
for thefe two contradictory cuftoms cannot both be good, 
nor both ftand together. He ought rather to deny the ex- 
istence of the former cuftom. Id. 

7. Cuftoms, in derogation of the common law, muft be 
conftrued ftriftly. Thus by the cuftom of gavelkind, an 
infant of fifteen years may by a deed of feoffment convey 
his lands in fee fimple or for ever : but this cuftom doth not 
impower him to ufe any other conveyance, or even to leafe 
them for a term of years ; for the cuftom muft be 
ftriftly purfued. I Black. 79. 

A jury fhall try whether there is a particular cuftom or 
no, and not the judges ; unlefs the cuftom in queftion is of 
record in the fame court. 

If 
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If witnefles can depofe that they heard their fathers fay 
It was a cuftom all their time, and that their fathers had 
heard their grandfathers fay it was fo alfo in their time, 
this is evidence of a cuftom : but proof of a time when this 
cuftom did not exift, deftroys all this kind of evidence. 

CUSTOMS, are the duties, toll, or tribute, payable on 
merchandize exported or imported. 

The word cuftoms feems to be derived from the French 
word couftum y which fignifies toll or tribute, and owes its 
own etymology to the word cou/t> which fignifies price* 
damage, or, as we have adopted it in Englifh, toft* 
I Black. 314. 

The anqient duties on wool, (kins, and leather, were 
ftyled the Jiaple commodities of the kingdom, becaufe they 
were obliged to be brought to thofe parts where the king's 
itaple was eftablifhed, in order to be there firft rated, 
and then exported. And they were called cujloma antiqua 
Jive magna ; and were payable by every merchant as well 
native as ftranger ; with this difference, that merchant 
ftrangers paid an additional toll, namely, half as much again 
as was paid by natives. Id. 

The cuftoma parva et nova, was 'an impoft of 3*/. in the 
pound, due from merchant ftrangers only, for all commodi- 
ties as well imported as exported ; which was ufually called 
the aliens duty. Id. 

Tonnage is a duty on wines imported, at fo much a tun • 
poundage y a duty ad vo/orem, pn all other merchandize at fo 
jnuch a pound. Id. 315. 

CUSTOS ROTULORUM, is he that hath the cuftody of 
the rolls or records of the feflions of the peace. He is the 
principal juftice of the peace within his county, and is 
ufually fome perfon of fortune or quality. He is appointed 
by the king under his fign manual, and hath power to ap- 
point the clerk of the peace. 

CYDER AND PERRY. By the 27 G. 3. c. 13. cer- 
tain excife duties are impofed on all cyder and perry made 
and fold in Great Britain, according to a fchedule annexed 
to the aft. 

And by the annual malt aft, a further duty is to be paid 
for all cyder and perry made in Great Britain, and fold by 
retail, the amount of both which duties is afcertained and 
limited by 29 G. 3. c. 10. 10 



Digitized by Google 



DAM 



DAM 

DAMAGE FEASANT (doing damage), is where the 
beads of another come upon a man's land, and do 
there feed, tread, or fpoil, his com or grafs there grow- 
ing ; in which cafe, the owner of the ground may diftrain 
and impound them till fatisfaftion be made. Wood. b. 4. c. 4. 

But the owner may tender amends before the cattle are 
impounded; and then the detainer is unlawful. Alfo if, 
when impounded, the pound door is unlocked, the owner 
may take them out. Wood. b. 2. c. 2. 

If ten head of cattle be doing damage, a man cannot 
take one of them and keep it till he is fatisfied for the whole 
damage. 12 Mod. 600. 

If a man come to diftrain, and fee the beafts in his ground, 
and the owner chafe them out, of purpofe, before the 
diftrefs taken 5 yet the owner of the foil cannot diftrain 
them, and if he doth, the owner of the cattle may refcue 
them ; for the beafts mult be damage feafant at the time 
of the diftrefs. 1 Injl. 161. 

For diftrefs damage feafant is the ftri&eft diftrefs that is; 
and the thing diftrained muft be taken in the very adl ; for 
if the goods are once off, though on frefh purfuit, the owner 
of the ground cannot take them. 12 Mod. 661. 

For a rent or fervice, a man cannot diftrain but in the day 
time ; but for damage feafant, one may diftrain in the night ; 
otherwife the beafts may be gone before he can take them. 
I Injt. 142. 

DAMAGES are the recompence that is given to a man, 
by a jury, as a fatisfa£Hon for fome injury fuftained ; as for 
a battery, imprifonment, flander, or trefpafs. 2 Black. 438. 

In aft ions upon the cafe, the jury may find lefs damages, 
than the plaintiff lays in his declaration, though they cannot 
find more: but cofts may be increafed beyond the fum 
mentioned in the declaration for damages \ for cofts are 
given in refpe£t of the plaintiffs fuit to recover his da- 
mages, which may be fometimes greater than the damage. 
10 Co. 115. 

When a ftatute doth increafe damages to the double or 
treble value, where damages were given before, there the 
plaintiff fhall recover thofe damages only, and no cofts. 
For example, in an adion upon the ftatute of forcible 
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«ntry, 8 Hen. 6. which gives treble damages ; in this cafe,* 
the plaintiff fhall recover his damages and his cofts to the 
treble, becaufe he fhould have recovered fingle damages at 
the common law, and the ftatute increafes them to treble : * 
but upon the ftatute of 1 & 2 P. & M. for chafing dif- 
trefles out of the hundred, whereby treble damages are 
given, the plaintiff fhall recover no cofts, becaufe this a&ioa, 
and penalty are newly given, and were not at the commoa 
law. 2 Inft. 289. 10 Co. 115. 

So in an a£tion upon the cafe, on the 2 W. fejf. 1. c. 5+ 
for a refcous of diftrefs, the plaintiff fhall recover treble cofts 1 
as well as treble damages ; for the damages are not given by 
the ftatute, but increafed, an a&ion upon the cafe lying for 
a refcous at common law. 1 Salk. 205. 

Sometimes, in order to (ave charges, the defendant fufiers 
judgment to go againft him by default ; and in this cafe, 
unlefs he will confefs the whole damages laid in the decla- ^ 
ration, a jury muft be called in to affefs them. Whereupon 
the ftieriff is commanded to fummon a jury to inquire of 
the faid damages* and return their inquifition when taken 
into court. This procefs is called a writ of inquiry, in the 
execution whereof the IherifF prefides as judge, and tries by 
the jury, in like manner as a trial at nifi prius, whai 
damages the plaintiff hath really fuftained. And when 
this is returned with the inquifition, judgment is thereupon 
entered. 3 Black. 397. 

DANEGELT, a tax or tribute impofed when the Danes 
got footing in this land. Some fay it was impofed by the 
Danes in fupport of their authority 5 others fay, that it was 
a tax levied to keep them out:. and perhaps, at different 
times, it might be levied in both thofe refpe&s. 

DANE-LAGE, the Danijh law, was brought into Eng- 
land upon the eruption of the Danes, and prevailed in 
thofe parts where the Danes had obtained a fettlement, 
efpecially in feveral of the midland counties, and on the 
eaftern coaft, being that part which was moft expofed to the 
yifits of that piratical people. 1 Black. 65. 

DAPIFER (from dopes ferendo) 9 a purveyor, or fteward, 
of the houfliold. 

, DARREIN PRESENTMENT (the laj prefintment J, is a 
writ which lies, where a man or his anceftoj- hath presented 
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a clerk to a church, and afterwards (the church becoming 
void by the death of the faid clerk or otherwife) a ftranger 
prefenteth his clerk to the fame church, in difturbance of 
him who had laft, or whofe anceftor had laft, prefented. 
T.L. 

But now this* kind of writ is totally difufed 5 the remedy 
by quare impedit being much more effectual, for a darrein 
frefentment lies only where a man hath an advowfon by 
defcent from his anceftorsj but the writ of quare impedit 
is equally remedial whether a man claims title by defcent or 
bypurchafe. 3 Black. 246. 

J) ATE ( datum J, of a deed, denotes the time of the 
deed being given or executed, either exprefsly, or by 
areference to fome day and year mentioned in the deed be- 
fore. 2 Black. 304. 

Yet a deed is good, although it mention no date, or hath 
ft falfe date, or even if it hath an impoffible date, as the 
30th of February, provided the real day of its being dated 
or given, that is, delivered, can be proved. Id. 

Every deed {hall be intended to be delivered on the 
^Tame day that it bears date, unlefs the contrary be proved. 
S Inji. 674. 

If a leafe be made by indenture, bearing date the 26th 
of May j to have and to hold for 21 years from the 
date, or from the day of the date, it ftall begin on the 27th. 
X InJl. 46. 

If the leafe bear date the 26th of May, to have and to 
Jhold from the making thereof or from thenceforth , it {hall 
begin on the day on which it is delivered, for until de- 
livery it hath no effeft ; but if it be from the day of the 
making thereof then it fliall begin on the next day after 
the delivery. Id. 

, If in the date of a deed the year of our Lord is right, 
though the year of the king's reign be miltaken, this mall 
not vitiate the deed. Cro. fa. 261. 

On an a£tion of covenant, the plaintiff declared on a 
deed bearing date the 30th of March in the year of our Lord 
1 70 1, and in the 13 th year of the reign of the king; whereas* 
on producing the deed, it appeared to be only dated thus, 
the 30th of March 1701 (wanting the words in the year of our 
Lord J ; and likewife, in the 1 ph year of the king (wanting 
the words of the reign ) : On demurrer, the court hel4 
this to be no varunce, for .that it wad in the deed implicitly. 
2 Salt. 658, 

u 
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If & deed is dated at four o'clock in the afternoon of fuch 
a day, the whole day is to be taken in : for the law in thifc 
computation rejefts all fractions and divifions of a day, for 
the uncertainty. £ Co. i. 

DAY, is either naturaly or artificial. The natural day 
•onfifts of 24 hours, and contains the day folar, and the 
night, being that fpace in which the fun is fuppofed to go 
from eaft to weft, and from the weft again to the eaft. 
The artificial or folar day begins at funrifing and ends at the 
funfetting. 

In order to avoid difputes, the law generally rejects al! 
fractions of a day. Therefore if I am bound to pay money 
on any certain day, I difcharge the obligation if I pay it 
before 1 2 o'clock at night 5 after which the following day 
commences. 1 Black. 141. 

If an offence be committed in the night, the indict- 
ment mult fet forth that it was done in the night of the 
lame day. 

Day in legal proceedings is the day of appearance of the 
parties, or continuance of a fuit, where a day is given. 
And when the party is finally difmifled the court, he is faid 
to be put without day. 

In cafe of notice to be given fuch a determinate num- 
ber of days beforehand, as for inftance 14 days, the ufual 
way of computing is not to include nor exclude both the 
firft and laft of thofe days, but one of them only : fo 
in the cafe of returns to writs of mandamus and fcire facias^ 
where the rule is, that there muft be 1 5 days between the 
tefte and return, thefe in practice are only 14, one of 
the firft or laft being always included. Burr. Marts/. 

But the courts vary a little in practice ; for all days where- 
in rules to plead, reply, &c. are given, are exclufive in the 
king's bench) and inclufive in the common pleas % unlets by 
^rder of court or judge 

DAYS IN BANK, are days of appearance in the court 
of common pleas, called ufually bancum^ or commune bancum, 
to diftinguifh it from bancum regis or the court of king's 
bench. They are generally at the diftance of about a week 
from each other, and regulated by fome feftival of the 
church. On fome of thefe days in bank, all original writs 
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muft be made returnable, and therefore Jthey are generally 
called the returns of that term. 3 iMsrci. 277. 

DAYWERE of land, perhaps by miftake for dnywere 
(day's work), as much arable land as "can be ploughed np in 
one day's work, or one journey (as the farmers ftilifcaH it). 
Hence an artificer, who aflifts a matter workman in d*ify> la- 
bour, is called a journeyman. ■»:.... 

DEACON. By the canons of the church, none fcall be 
ordained deacon unlefs he is twenty-three years of >gfc. 
Anciently, his office was to officiate undet the minifter lft 
making refponfes> and repeating the confeflion, the cree^ 
and the Lord's prayer after him, and fuch other duties a^noW 
properly belong to our parifli clerks : but now it feeirietk 
that he may perform any of the divine offices which a prieft 
may do, except only pronouncing the abfolution and con* 
fecrating the facrament of the Lord's fupper. ^ 

i _ 

DEADLY FEUD, in Scotland, is a combination of 
kindred tp revenge injuries or affronts done or offered to 
any of their blood, till a perfon is revenged even by the 
death of his adverfary. 

DEAN, is an ecclefiaftical governor fecular over the pre- 
bendaries and canons in the cathedral church, who werfe 
originally the council of the bifhop, to affift him with their 
advice in affairs of religion; and alfo in the temporal con* 
cerns of his fee. When the reft of the clergy were fettled ill 
the feveral parifhes of each diocefe, thefe were referred 
for the celebration of divine fervice in the bifliop's otom 
cathedral 5 and the chief of them, who prefided over the 
reft, obtained the name of decanus or dean } being probably 
at firft appointed to fuperintend ten canons or prebendaries* 
I Black. 382. ' 

The deans of the old foundation (which are thofe that 
were eftablifhed before the reign of king Henry the eighth) 
* are elefted by the chapter, by conge d'e/Iire of tne king, and 
letters miffive of recommendation, in the fame manner as 
bifhops : but deans of the new foundation, that is, in thofe 
chapters which were founded by king Henry the eighth out 
of the fpoils of the diflblved monafteries, the deanry is 
donative, and the inftallation merely by the king's letter* 
12 * patent- 



Digitized by Google 



,D E A 



*57 



patent. The chapter, confifting of canons or prebendaries, 
are, in fome places appointed by the king, in others by 
the btfhop ; and in fome places they are elefted by each 
other. Id. 

Befides the cathedral deans, who prefide at the head of 
the chapter, there are three other forts of deans : Firft, z 
dean without a chapter , and yet he is prefehtative, and hath 
cure of fouls; he hath a peculiar, and a court wherein he 
holds ecclefiaftical jurifdiftion ; and is not fubjedt to the 
vifitation of the ordinary ; fuch is the deanry of Battel in 
Sujfex, which deanry was founded by William the conqueror 
in memory of his conqueft. Secondly, a dean, not pre- 
ventative, but donative and who hath not the cure of fouls ; 
he alfo hath a court and a peculiar, which often extends 
over many parishes; fuch is the dean of the Arches, the 
dean of Boding in £jex^ and many more. Thirdly, the 
dean rural; having no abfolute judicial power in himfelf, but 
he is to order the ecclefiaftical affairs within his deanry and 
precinft, by direction of the bifhop or archdeacon; but this 
office is now almoft totally laid afide. 

DEATH OF PERSONS. There is a natural death of a 
pan, and a civil death ; natural, when nature itfelf expires 
and extinguifties ; and civil, is where a man is not a£fcually 
dead, but is adjudged fo by law; as where he enters into 
religion, &c. If any gerfon for whofe life any eftate hath 
been granted, remain beyond fea, or is otherwife abfent 
feveti years, and no proof made of his being alive, fuch 
perfon ihall be accounted naturally dead ; though if, after- 
wards proved to be living at the time of eviction of any 
perfon, then the tenant, &c* may re-enter, and recover the 
profits. 19 C. 2. c. 6. 

DEATH'S PART, or deadmarfs party is that portion of 
his perfonal eftate which remained after his wife and chil- 
dren had received thereout their refpe&ive reafonable parts : 
which wasj if he had both a wife and a child, or children^, 
one third part; if a wife and no child, or a child or children 
and no wife, one half; if neither wife nor child, he had 
the whole to difpofe of by his laft will and teftamerft ; and 
if he made no will, the fame was to go to his adminiftrator. 
And within the city of Louden, and throughout the province 
of York, at this day, in cafe of iuteftacy, the wife and chil- 
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Attn are intitled to their faid reafonable parts, and die 
refidue only is [diftributable by the ftatute of diftri- 
bution. 

DE BENE ESSE. To take or do any thing de bent efe 
Is in law fignification to accept or allow it as wll done for 
ihe prefentj as where witneflfes are aged, or fick, or going 
beyond fea, whereby the party thinks he is in danger of 
loltng their teftimony, a court of equity, upon motion, 
will order them to be examined de bene ejfe / fo as to be valid 
if the party hath not an opportunity of examining them 
afterwards : but if they are alive,- and well* or return, thefe 
depofitions are not to be of force, but the witneffes muft be 
examined again. 3 -B/zwi. 383 

So alfo at common law, the judges frequently take bail, and 
declarations are frequently delivered de bene ejje (or condition- 
ally) , for which fee the books of pradfcice. 

DEBET ET DETINET : In an aftion of debt, the form 
of the writ is fometimes in the debet and detinet, and feme*, 
times in the, detinet only 5 that is, the writ ftates, either that 
the defendant owes, and unjuftly detains, the debt or thing in 
queftion, or only that he unjuftly detains it. It is brought 
in the debet as well as detinet , when fued by one of the 
original contracting parties who perfonally gave the credit^ 
againft the other who perfonally incurred the debt; as by; 
the obligee againft the obligor, the landlord againft the 
tenant, or the like. But if it be brought by or againft an 
executor for a duty to or from the teftator, this, not being 
his own debt, (ball be fued for, in the detinet only. ' So alfo. 
if the a&ion be for goods, for corn, or anhorfe, the 
writ (hall be in the detinet only, for it cannot properlyi 
be faid that the defendant w to the plaintiff an horfe*, 
but only that he detains him. , 3 Black. 155. 

DEBET ET SOLET arc formal words made ufe of $ 
writs, fometimes one only, and fometimes both. Thus l£ 
a man fues to i recover any right, whereof his anceftor was 
diffeifed^by the defendant or his anceftor, there he ufefh the\ 
word debet alone in his writ,* becaufe his anceftor only w£$i 
difieifed, and the eftate difcontinued : but if he fue for any 
thing that is now firft of all denied him, then he ufeth tkbt$ 
etjokty hj reafon that his anceftor before him, -and he him- 
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felf, ufua/fy Enjoyed the thing fued for, until the prefent re- 
fufal of the defendant. So the writ of fuit to a mill, is a 
writ of right in thfe debet and folet. F. N. B. 

DEBT, atlum of? in a legal acceptation!, tea ^fum of 
money due by certain and exprefs agreement. As, by a 
bond for a determinate ftim ; a bill or note; a fpecial 
bargain | or a rent referved on a leafe : where the qiiaririty 
i$ fixed and 1 unalterable, and doth not depend upon any 
afteV calculation to fettle it. 3 Black. 153. 

The nori-^paymeht of theft i& ah injury, for which the 
proper remedy Ts bj dBhri of debt, to compel the performance' 
of the t&irtra£t, and recover' the fpecrfical furh due. Id. 

And 'this is the fhorteft and fureft remedy; particularly* 
where the debt arifes upon a fpecialty ; that is, upon a deed, 
tfr nrftrument under feal. S& affo, if I verbally agree to 
pay a man a certain price for a certain parcel of goods, and 
fail in t^e performance, an a&iori of debt lies againlt me ; 
for this is alfo a determinate contract $ but if I agree for 
rTo ferried price, I am not liable to an action of debt, but a 
ijtecial a&ion on the cafe, according to the nature of the 
contract. 35/^.154. 

; And, indeed, aft iorfs of debt 1 are now feldorrt brought but 
upon fpecial contracts under feal ; wherein the furn due is 
dearly* and -precifely expreffed : for in cafe of fuch an 
a£tibn upon a^fimple conttafft, the plaintiff labours Under" 
two .difficulties; firft, the ^defendant has here the fame 
stdvarrfage as in an a&ion of detinue, that! of waging his 
law, namely, purging himfelf 6f the debt by oath, if he 
thinks proper; fectfhdly, in an a&ion of debt, the plaintiff 
muft recover the wholfe debt he claims, or nothing at all. 
For tfte' debt is 1 one fingle caufe of aftion, fixed and deter- 
mined; but th an a£Kon upon the cafe, on what is calledT 
an indebitatus ajumgfit, which is not brought to compel a 
foeciflc performance of .tjie contract, but to recover damages 
for its non-performance 5 thcfe damages are in their natur^ 
htdetetrninale, and will therefore adapt and proportion' 
thernfelvefr fo the truth of the cafe, whicb fhalJ be proved, 
without bemg 'confined to the precife demand ftated in the 
declaration. Id. 

DEBTS, priority of. See Priority. 

DECEM TALES, is when a full jury doth riot aprfcaf oft a ? 
trial at bar, then a writ goes to the fheriff t6 return Unfulft 
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as the other jurors; out of whom to fupply the number v 
wanted* 

DECENNARY (from decern, ten), was originally a dif- 
tri& of ten men with their families. King Alfred, for the 
better prefervation of the peace, divided the kingdom into 
counties, the counties into hundreds, and the hundreds 
into tythings or decennaries the inhabitants whereof, liv- 
ing together, were fureties or pledges for each other's good 
beh aviour. One of the principal of which number pre- 
fided over the reft, and was called the chief pledge, 
borfholder, borow's elder, or tythingman; all which ap- 
pellations in procefs "of time were changed into that of 
conftablc. 

DECLARATION, is a fetting forth in writing the de- 
mand or complaint of the demandant or plaintiff againft the 
tenant or defendant, who is fuppofed to have done the 
wrong.' ' The original writ, according to its name breve, is 
brief and fhort ; but the declaration, or count, which the de- 
mandant or plaintiff maketh, is more narrative, fpacious, 
and certain, both in matter and in circumftance of time 
and place, to the end the defendant may be compelled to 
make a more direft anfwer. i Inji. 1 7. 

It is ufual in actions upon the cafe to fet forth feveral 
cafes, by different counts in the fame declaration ; fo that if 
the plaintiff fails in the proof of one, he may fucceed iij 
another. As in an aftion upon an ajfum^fit for goods fold 
and delivered, the plaintiff ufually counts or declares, firft* 
upon a fettled and agreed price between him and the de- 
fendant, as that they bargained for 20/. 5 and left he fhould 
fail in the proof of this, he counts likewife upon a quantum 
valebant, that the defendant bought other goods, and agreed 
to pay him fo much as. they were reafonably worth, and 
then avers that they were worth other 20 /. ; and fo on, in 
three or four different fhapes 5 and at laft concludes with 
declaring that the defendant had refufed to fulfil any of thefe 
agreements; whereby he is endamaged to fuch a value. 
And if he proves the cafe laid in any one of his counts, 
though "he fail in the reft, he lhall lecover proportionable 
damages. 3 Black. 295. 

, DECREE, is the judgment of a court of equity, on any 
bill preferred. It is either interlocutory, or JinaL It feldom* 
6 . " happens^ 
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happens that the- firft decree can be final 5 for if any mat- 
ter of faft arife which is ftrongly controverted, the court 
ufually dire&s the fame to be tried at law by a jury, as in 
cafe of the validity of a will, or the exiftence of a modus in 
lieu of tithes. So if a queflion of law arifes, as whether 
by the words of a will an eftate for life or in tail is created, 
it is ufual to refer this to the opinion of the judges of the 
court of king's bench or common pleas. So likewife there 
are often long accounts to be fettled, incumbrances and 
debts to be inquired into, and many other fa&s to be cleared 
up, before a final decree can be made ; and thefe are ufually 
referred to be fettled by a matter in chancery. After all 
which, then the caufe is again brought to hearing upon the 
matter of equity referved, whereupon a final decree is then 
pronounced. 3 Blacfy. 452. 

CEDIMUS POTEST ATEM, is a writ to commiffion pri- 
yate perfons to do fome aft in the place of a judge ; as to 
adminifter the oath of office to a juftice of the peace, to take 
a perfonal anfwer to a bill in chancery, to examine wit- 
nefles, to levy a fine, to take a recovery, and fuch like. 
F. N.B. 

A DEED, is an inftrument in writing, comprehend- 
ing a bargain or contraft between party and party. 
I In/I. 171. 

The writing muft be on paper or parchment; and not upon 
wood, leather, cloth, or the like*, becaufe upon thefe it 
_is more liable to be altered or corrupted. 1 Infi. 35. 

If it be made by more parties than one,, there ought 
to be regularly as many copies of it as there are parties; 
and each mould be cut and indented, to tally and corref- 
pond with the other ; which deed, fo made, is called an in* 
denture. 2 Black/}. 295. 

A deed made by one party only is nbt indented, but 
polled or fhaved quite even ; and is therefore called a 
deed poI/ y or fingle deed. Ibid. 

A deed indented i$ executed by, and binds the feveral 

Earties; a deed poll is executed by one party, and only 
inds him who made it. Litt. feci. 370. 
If a deed beginneth, This indenture^ and in truth the 
parchment or paper is not indented, this is no indenture ; 
becaufe words cannot make it indented: but if the deed 
be aftually indented, and there be no words of indenture in 
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the deed, yet it is an indentnre in law $ for it may be an in* 
denture without words, but not by words without indenting, 
x Jttfi. 229. 

In every deed there xnuft be a confideration. For a deed 
or other ""grant, made without any confideration, is con- 
flrued to enure only to the ufe of the grantor himfelf. 
2 Btockjs 296. 

Confideration may be either a good, ar a valuable, con* 
fideration : a good confideration is fuchas that of blood or na- 
tural affe&ion \ when a man grants an eftate to a near kinf- 
jxian : a valuable confideration is fuch as money, marriage, 
or the like j which the law deems an equivalent given for 
the grant. Rid. 

Where any confideration is mentioned in a deed, as of 
love and ajfeftion only, if it is not alfo for other confederations % 
a man cannot enter into the proof of any other : the reafon 
is, becaufe it would be contrary to the deed 5 for when the 
deed fays, it is in confideration of fuch a particular thing, 
that imports the whole confideration, and is negative of any 
othfer. 1 Vex. 128. 

The habendum in a deed is to exprefs the certainty of the 
eftate which the party is to have, for what ,time, and to 
, what ufe. It cannot leflen the eftate granted in the premifes, 
but may enlarge it 5 as if a man grant lands to one and his 
heirs, to have and to hold to him. and the heirs of his body, 
the habendum is void; for the larger and more bene- 
ficial eftate is vefted in him, before the habendum comes. 
2 Black. 298, ' 

The tenendum is now of little ufe, and is only kept in by 
cuftom. It was fometimes formerly ufed to fignify the 
tenure, by which the eftate granted was to be holden, as to 
hold by knight's fervicc, in burgage, in free focage, and the 
3i|ce. But all thefe being now reduced to free and common 
v focage, the tenure is never fpecified. Before the ftatute of 
quia emptores terrarum^ it was fometimes ufed to denote 
the lord of whom the land fhould be holden \ but that fta- 
tute directing all future purchafers to hold, not of the im- 
mediate grantcfr, but of the chief lord of the fee, this ufe 
qf the tenendum hath alfo been antiquated j though for a 
long time after, we find it mentioned in ancient charters, 
that the tenements (hall be holden of the chief lords of 
the fee ; but as this exprefled nothing more than the fta- 
tute had already prcviJed for, it gradually grew out of ufe. 
Ikid. 

The 
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The reddendum^ or *ender,^in<a deed, is, a reservation 
whereby the grantor doth create or referve Something to 
liimfelf, out of what he had before granted. But if it be of 
ancient fervices, or the like, annexed to the land, then 
the refenration maybe to the lord of the fee. . n Black. 299. 

Where a feoffor conveys away all his eftate in the land 
abfolutely, and is not bound to warrant the land, or defend 
the title, but the feoffee is to defend the land at his peril; 
the feoffee fhall have all the title deeds and evidences as in^ 
cident to the land, although they be not granted by ex- 
prefs words % for the feoffor cannot reap any benefit by them; 
bat if the feoffor warrants the land, there, without exprefs 
grant, the feoffee fhall not have any deeds which do com- 
prehend warranty, but the feoffor fhall have all the evi- 
dences which are requifite to defend the title of the land* 
and the feoffee muft truft to his warranty. But otherwife 
it is, where there is an exprefs grant of the deeds and evi- 
dences. 1 Co. 1, 2. i Infi. 6. 

A* deed is void by rafure t or interlining^ in any material 
part, unlefs a memorandum be made thereof at the time 
of execution and atteftation; and anciently, the judges 
determined this upon their own view; but of later time, they 
have left that to the jurors, to try whether the rating or 
interlining were before delivery. 1 Inf. 225. 2 Black. 308* 

Our Saxon anceftors, as many of them as could write, 
Jlgned their names; and whether they could write or not, 
affixed the fign of the crofs. The Normans that fucceeded, 
few of whom could write, ufed the practice of fealing only, 
without writing their names. And this practice of fealing % 
without figning, continued very long, and was held fuf- 
ficientto authenticate a deed; and fo the common form of 
attefting deeds « fealed and delivered " continues to this 
day; although the ftatute of 29 C. 2. c. 3. exprefsly re- 
quires figning in all grants of lands and many other fpecies 
of deeds ; in which therefore now figning feems as ncceffary 
as fealing. 2 Black. 306. 

But on an iffue directed out of chancery, whether there 
was a devife or not, Raymond chief juftice ruled, that fealing 
a will is a figning within the ftatute. Str. 764. B. E. L. 522. 

The date of a deed was of ancient time frequently omit- 
ted ; and the reafon was, for that the limitation of prefcrip- 
tion, or time of memory, did often in procefs of time vary: 
and the law was then holden, that a deed, bearing date be- 
fore the limited time of prescription, was not pleadable, and 
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therefore they made their deeds without date, to the end 
they might allege them within the time of prefcription. 
And the date of the deeds was commonly added in the reign 
of Ed. 2. & Ed. 3. and fo ever fince. 1 Inft. 6. 

But a deed is good although it mention no date, or hath 
a falfe date, or even if it hath an impoffible date, as the 
30th of February; provided the real date of its being 
dated or givsn, that is, delivered, can be proved. 2 Black. 
304. 

For the day of the delivery of a deed is the day of the date^ 
though there be no date fet forth : and if a deed bears dat$ 
one day, and is delivered on another day, the day of do- v 
livery is the day of the date. 1 Salk. 76. 

The words " from the day of the date " exclude the day 
of the date ; but " from the date " is from the aft done ; and 
fo commences the fame day that it is dated or delivered, 
i. Raym. 480. 

' A deed loft may be proved by circumftances ; firft (hewing 
that it once exifted ; and next, that it was loft, or cannot be 
come at. 1 Ve%. 389. 

The lofs of a deed is not always a ground to go into a 
court of equity for relief ; for courts of law admit evidence 
of the lofs of a deed, proving the exiftence o£ it, and the 
contents, juft as a court of equity does. Otherwife it is of a 
bond 1 for of that, a profert mull be made in court. 1 Vez. 
392. sAtt. 214. 

DEED-POLL, is a deed polled or fhaved quite even, in 
contradiftinftion from an indenture, which is cut unevenly, 
and anfwerable to another writing that comprehends the 
fame words. A deed-poll is properly fingle, and but of one 
part, and is intended for the ufe of the feoffee, grantee, or 
leflee ; an indenture always confifts of two or more parts and 
parties. Every deed that is pleaded fhall be intended to be 
a deed-poll, unlefs it is alleged to be indented. It commonly 
begins thus : To all people to whom thefe prefents Jhall come s 
or, Know all men by tkefe prefents. 1 Lift. 229. 

DEEMSTERS (Sax. deem, doom, judgment), is the name 
for judges in the Ifle of Man, ' 

1 

DEER. By the 16 G. 3. c. 30. hunting, or attempting 
to hunt, any deer incurs a forfeiture of 20/. and actually 
killing the lame incurs the forfeiture of 30/. 5 and in either 

cafe, 
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cafe, the penalty for a fecoad offence is tranfportatlon for 
> feven years. But by the Black Acl % 9 G. c. 22. deer-fteal- 
ing, in certain cafes, is made felony without benefit of 
clergy. 

DEER HAY, an engine or great net made of ftrong 
cord*, wherein to take deer. 

t : t * I. ' 

. DE FACTO, fignifies a thing aaually done. A king de 
facia is underftood to be one that is in a&ual poffeffion of 
the crown, and hath no lawful title to it 5 in which fenfe it 
is oppofcd to a king de jure, who hath right to the ctown, 
•but is out of pofleflion. 3 Inft. 7. 

DEFAMATION. See Slander. 

DEFAULT, is commonly taken for non-appearance in 
court, at a day affigncd 5 though it extends to any omiffion 
of that which we ought to do. 1 Inft. 259. 

Where the defendant makes default at nifi prius, he ia 
out of court to all purpofes but this, viz. that judgment 
may be given againft him 5 therefore no repleader can be 
awarded. 1 Salk. 216. 

In an aftidn of debt upon bond 5 if the defendant pleads 
a releafe, and iflue^is thereupon joined, if at the trial the de- 
fendant makes default, the plaintiff may pray judgment by 
default > becaufe by the plea the duty is confefled, and 
therefore no inqueft need be taken by default : but if the 
defendant plead nan eft facTum, by that plea the duty is de- 
nied *, and therefore if he makes default, inqueft muft be 
taken by default. Id. 

Before a verdift is taken by default, the cryer of the 
court calls the defendant three times, to fliew if he hath any 
challenge to the jurors ; and if he doth not appear upon the 
cryer's calling, then the capiatur by default is indorfed on 
the back of the panel. 1 Lill. Abr. 425. 

In criminal cafes, if an offender bciug indifted appears at 
the capias, and pleads to iffue, and is let to bail to attend his 
trial, and then makes default ; here the inqueft, in cafe of 
felony, fhall never be taken by default, but a capias ad audi' 
endam juratam fhall iffue ; and if the party is not taken, an 
exigent. And if he appeared on that writ, and then made 
default, a new exigent may be granted. 
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If jurors make default in their appearance for trying e£ 
caufes, they (hall forfeit their iflues, unlets reafonabie caufc 
be proved to the fatbfaftion of the court. 

DEFEAZANCE, from the French iefaire y to undo, or 
defeat^ is a collateral deed, made at the fame time with a 
feoffment or other conveyance, containing certain Condition** 
upon the performance ot which, the eftate then created may 
be defeated or totally undone. And in this manner mort- 
gages were in former times ufually made ; the mortgagor en- 
feoffing the mortgagee, and he at the fame time executing 
a deed of defeazance, whereby the feoffment was ren- 
dered void, on repayment of the money at a certain day, 
2 Black. 327. 

In like manner there is a defeazance of a bond, or recog^ 
nizance, or judgment recovered 5 which is a condition that, 
when performed, defeats or undoes it, in the fame manner * 
,3S a defeazance of an eftate. Id. 342. 

The difference between a condition and a defeazance 
i$, that the condition is inferted in die deed, and a de- 
feazance is ufualiy a deed by itfelf, relating to another deed. 
Wood. b. 2. c. 3. 

There is a diverfity between inheritances executed, and 
inheritances executory ; as lands executed by livery cannot by 
indenture of defeazance be defeated afterwards ; and fo if 
a diffeifee releafe a diffeifor, it cannot be defeated by in- 
dentures of defeazance made afterwards: but at the time 
of the releafe or feoffment, the fame may be defeated 
Jby indentures of defeazance. But rents, annuities, condi- 
tions, warranties, and fuch like, that are inheritances ex- _ 
ecutorj) may be defeated by defeazances made either at that 
time, or at any time after : and fo the law is, of ftatutes, 
recognizances, obligations, and other things executory. 
1 'Inft. 236. 

DEFENCE, in legal undemanding, doth not fignify a 
juftification, protection, or guard, which is its popular fig- 
nification, but merely an oppoftng or denial (from the French 
verb defender ) of the truth or validity of the declaration. It 
is the contejlatio litis of the civilians ; a general aflertion that 
the plaintiff hath no ground of a£Uon ; which aflertion is af- 
terwards extended and maintained in his plea. The courts 
were formerly very nice and curious with refpeft to the na^» 

ture 
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ture of the defence; lb that if no defence was made, though 
a fufficieat plea was pleaded, the plaintiff {hould recover 
judgment. And to every kind of count they, had a feveral 
kind of defence. For a general defence or denial was not 
prudent in every fituation, fince thereby the propriety of 
the writ, the competency of the plaintiff, and the cogai* 
zance of the court, were allowed. By defending the force 
and injury, the defendant waved all pleas of mifnomer; by 
defending the damages, all exceptions to the perfon of the 
plaintiff ; ?md by defending either one or the other nvhen and 
when it (hould behove him, he acknowledged the jurifdic* 
tion of the court. But of late years thefe niceties have been 
very defcrvedty difcountenanced ; though they ftill feem tQ 
be law, if infilled on. 3 Black. 296. 

DEFENDANT, iar the party that is fued in a perfonal ao. 
tion $ as tenant is he that is fued in an aftion reaj. 

DEFENDER OF THE FAITH, a title given by -the 
pope to king Henry the eighth, for writing againft Luther?. 
which title our kings have retained ever fince. 

DEFENSA, defenfum^ was anciently an inclofed parcel of 
land, fet apart for the defence and feparate feeding of dee^ 
or other cattle, as alfo for the fecurity of hay or corn growing, 
or of fprings of wood. 3 Dudg. Mon. 306. 

So fart fence-month in forefts, is the month in which the 
deer fawn j during which time they are to he defended fronir 
difturbance. 

DEFORCEMENT, is the withholding lands or tenements 
from the right owner j in which cafe, the enpry of the right 
owner is taken away, and he is thereby driven to his a&ion* 
Anciently, it was only faid to be deforcement when the land 
was withheld by violence and force $ but now it is extended 
generally to all kind of wrongful withholding of lands or 
tenements from the lawful owner. Deforciant is he who fo 
withholds fujeh lands or tenements, 1 /«/?. 331. and in fines 
the cognizor or party levying or acknowledging the fine is 
ftyled the deforciant.! 

DEGRADATION, is an ecclefiaftical cenfure, whereby 
a clergyman is deprived of his holy orders, which formerly 
he had, as of prieft or deacon* And this, by the canon law, 

might 
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might be done two ways, either fummarily, as by word only;' 
or folemnly* by devefting the party degraded of thofe orna- 
ments which were the enfigns of his order or degree ; which 
was done in this manner : The offender was brought in hav- 
ing on his facred robes, and having in his hands a book, 
vcfiel, or other inftrument or ornament appertaining to his 
order, as if he were about to officiate in his function : then 
the bifhop publicly took away from him, one by one, the 
faid inftruments and ornaments, faying to this effect, " This 
and this we take from thee, and do deprive thee of the 
honour of priefthood and, finally, in taking away the laft 
facerdotal veftment, faying thus, " By the authority of God 
Almighty, the Father, the Son, and the Holy Ghoft, and of 
us, we do take from ihee the clerical habit, and do depofe, 
degrade, defpoil, and deprive thee of all order, benefit, and 
privilege of the clergy." Gibf. 1066. 

There was a like ceremony in temporal matters, as in the 
degradation of a knight \ he was dripped of his robes and 
enfigns of knighthood, his fword broken over his head, and 
his gilt fpurs hacked off from his heels. 

DEHORS (Fr.), without ; a word ufed in ancient plead- 
ing, when a thing is without the point in queftion, foreign 
to the matter in hand, and not appearing upon the face of 
the record. 

DELEGATES, court of, is fo called, becaufe the judges 
thereof are delegated by the king's commiflion under the great 
feal, to hear and determine appeals in the three following 
cafes: 1. When a ientence is given in any ecclefiaftigal 
caufe by the archbifhop or his official. 2. When any fen T 
tence is given in any ecdefiaftieal caufe in pbces exempt, 
3. When a fentence is given in the admiral's court, in fuits 
civil and marine, by the order of the civil law. This com* 
million is ufually filled with lords fpiritual and temporal, 
judges of the courts at Wejiminjler^ and doctors of the civil 

law. 4^- 339- # # , . 

The manner of obtaining a commiffion of delegates is 
thus : The pro&or of the appellant draws a petition to the 
lord chancellor, fetting forth the caufe, and what his client 
infilled on, and what the judge decreed-, and that there- 
upon his client, thinking himfelf aggrieved, hath appealed 
from the faid decree to the king's majefty in his high court 
of chancery; wherefore his client humbly requefts of the* 

lord 
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lord chancellor, that a commifljon of appeal be made out 
and iffued under the great feal, directed to certain judges 
delegate to be named at his pleasure, to hear and dctermine^ 
the (aid caufe. Whereupon the lord chancellor fets down 
the names of fuch perfons as he thinks proper j and after- 
wards a commifnon is drawn and executed in due form, by 
virtue whereof the commiflioners proceed to hear and deter- 
mine the matter of the appeal, i Oughton y 437. 

" t)FXIVERY, " of a deed, is an eflential requifite to the 
completion of it. 'For although it be figned and fealed, yet 
it is of no force if it is not delivered by the party himfelf 
or his fpecial, attorney, to the party to whom it is made, 
or to fome other to his ufe. And it takes effect only from 
the delivery for if the date be falfe or impollible, the de- 
livery afcertains the time of it. And if another perfon feals 
the deed, yet if the party delivers it himfelf, he thereby 
adopts the iealing, and by a parity of reafon the figning alfo, f 
and makes them both his own. 2 Blac*. 306. 

A delivery may be either abfolute, that is, to the party or 
grantee himfelf - y or conditional, to a third perfon, to hold till 
fome conditions be performed on the part of the grantee ; in 
which laft cafe, it is not delivered as a deed, but as an efcroiv^ 
that is, as a fcroivl, or writing, which is not to take effect 
as a deed till the conditions be performed, and then it is a' 
deed abfolute. Id. 

When a deed is delivered, words are not neceflary, for 
then a dumb man could not deliver a deed : and as it may 
be delivered without words, fo may it be delivered by words 
without any a£t of delivery 5 as if the writing lies upon the 
table, and the feoffor faith to the feoffee, " Take that as 
my deed," it is a fudicient delivery. So the deed of a cor- 
poration needs no delivery, the common feal being fufficient 
without it. Wood. b. 2. c. 3. 

DEMAND, is a word of art 5 and in the underftanding t>F 
the common law is of fo large an extent, as no other word 
in the law is, unlefs it be the word claim. 1 Injl. 291. 

There are two kinds of demand; a demand in deed, and 
a demand in law ; or, an exprefs and an implied demand. Id* 

In a real action, he that bringeth his a£tion maketh his 
demand, and therefore is properly called a demandant ; and 
he that defendeth is -called tenant, becaufe he is tenant of the. 
freehold of the land. Id. 
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If a mail releafe to another all manner of demands, t&s 
is the befl releafe to him to whom it is rtiade, that he can 
ftave, and {hall enure mod to his advantage. Lift. feci. 508. 

A releafe of fuits is more large and beneficial than a re- 
leafe of quarrels or of aclions ; but a releafe of demands is 
more large and beneficial than either of them ; for this is a 
releafe of all that the other are releafes of, and more^: for 
by a releafe of all demands, all freeholds and inheritances 
executory are releafed, as rents and the like; fo alfo all 
executions, aftions, entries, and feifures. So by a releafe 
of all demands to a difleifor, the right of entry to the land* 
is releafed. 8 Co. 1 54. 

If a man leafes land by indenture for years, refervirig £ 
rent payable at certain days, and the leffee covenants to paV 
the faid rent at the days limited, the leffor is intitled to fii£ 
rent, without demand ; for the leffee is obliged to pay it at 
the days by force of his covenants 2 Danv. Abr. 161. 

But if a feffor makes a leafe rendering rent, and the lefle^ 
covenants to pay the rent, being lawfully demanded, the leflee.' 
is not bound to pay the rent without a demand. Id. toi. 

But a diltrefs for rent is a demand in itfelf. 1 Roll's J&r< 
426. 428. ' ,f 

In ari action of debt upon a bill of 70/. to be paid upbtt 
demand, it was infifted that a demand was requifite, fo that/ 
a demand in law by bringing the aftion will not ferve the 
turn : but adjudged well enough for it is a duty prefentlyi 
and fo needs no demand. Cro. Eliz. 548. 

DEMANDANT, is he who claims or de$nands his right iit 
an aftion refpe&ing the realty, as a plaintiff h he who earn* 
plains of the injury in an action refpe£Hng the per/malty* So* 
there is tenant, who holds the land in an a&ioft reaJ 9 and^ ^ 
defendant, who defends the caufe in an a&ion ptrfonal ot - 
mixed. llnft.\2j. >;k 

* DEMESNE, domain, domlnicum, is that part of the kti^ 
of a manor, which the lord hath not granted out t ir^ ter|anc^r y 
but which is referved for his own ufe and occupation- ,\, T V 

DEMISE, dimiffto, is applied to the conveyance of an 
tftate, either in fee, or for term of life, or years. 2 Injl. 483. * : 

\ * * ■** 

A DEMURRER, cometh of the Latin word demorari, t$ 
abide; and therefore he which demurretb in law is faicfc to 
one that abideth in law, mordfufy or demoratur in+/egs. ;\ 

Whenfoever 
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Whenfeevet tbe,coi£ifel of jdie.party Is of opinion, that the 
declaration or the plea of the adverfe party is mfufficicnt iri 
law, then he demurreth or abideth upon the, point in ques- 
tion, and referreth the fame to the ju^gifient of the court, 
i Injl. ju . 

But if the plea: be fufficient in lam^ and the matter of 
faB be falfe,- then the adverfe party takethiflue thereupon, 
and that is tried, by a jury * for matters in law are decided 
by the judges, and matters of fa£t by juries. Id. 

He 4 that de^iurreth in law confefles the fa&s to be true, 
as dated by the oppofite party, but denies that by the law 
arifing upon ttiofe fads any injury is done to the , plaintiff 
or that. the. defendant has made out a lawful excufe. A? if 
the matter of the, plaintiff's declaration be inefficient in 
law, -then the defendant demurs to the declaration ; if, on, 
the other hand, the defendant's excuse or plea be invalid, 
the plaintiff demurs in law to the plea $ and fo in every* 
other part of the proceedings, where either fide perceives 
any material obje£Hon in point of law, upon which he may 
reft his cafe. 3 2?/<if£. 314. f . t 

The focm of fiich demurrer is by averring the declaration 
or plea, the replication or rejoinder, to be infufficient in 
law to maintain the action or the defence; and therefore 
praying judgment for want of fufficient matter alleged. Id. 

Sometimes demurrers are merely for want of fufficient 
form, in tfye writ or declaration. But in cafe of exceptions, 
to the form or manner of pleading, the party demurring 
mill fet forth the, caufes of his demurrer, or wherein he ap- : 
prehehds the deficiency to* confift. Id. 1 

And upon either a general^ or fuch a fpectal> demurrer,,' 
the oppofite party av£i$ h to be fufficient, which is called a? 
joinder in demurrer and then the parties are at iflue in point 
of law: which iffue in law, or demurrer, is argued by* 
counfel on both fides ; and if the points be difficult, then if 
is argued openly by the judges of the court, and if they, 
or the greater £art, concur in opinion, accordingly judgment- 
is given : But if the court be equally divided, or conceive 
great doubt of the cafe, then may they adjourn it into the^ 
exchequer chamber, where the cafe fhall be argued by alltljc' 
judges. I Inft. 71. 

And the court fhall give judgment according to the very 
right of the caufe, and matter of law, that (hall appeal- 
without regarding any want of form in any writ, return,; 
flaintj declaration* or other pleadings protefs, or courfe o£ 
/ r 8 proceeding. 
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proceeding, except thofe only which the party demurring 
{hall fpecially and particularly fet down and exprefs in his 
demurrer. Id. 

And as there is a demurrer upon pleading, fo there is a 
demurrer upon evidence; as if the plaintiff (hew in evidence 
any matter of record, or deeds, or writings, or other matter 
of evidence by teftimony of witnefles, whereupon doubt in 
law arifes, and the defendant offer to demur in law there- 
upon, the plaintiff cannot refufe to join in demurrer, no, more 
than in a demurrer upon a declaration, replication, or the 
Eke. And fo, on the contrary, may the plaintiff demur in 
law upon the evidence of the defendant, i Inf. 72. 

A demurrer in equity is nearly of the (ame nature as a de* 
murrer in law, being an appeal * to the judgment of. the 
court, whether the defendant fhall be bound to anfwer the' 
plaintiff's bill; as, for want of fufficient matter of equity 
therein contained ; or where the plaintiff, on his own {hew- 
ing, appears to have no right ; or where the bill feeks a dif- 
covery of a thing which may caufe a forfeiture of any kind, 
or may convift a man of any criminal miibehaviour : for 
any 01 thefe caufes, a defendant may demur to the bill. 
And if, on demurrer, the defendant prevails, the plaintiff's 
bill fhall be difmiffed ; if the demurrer is over-ruled, the de- 
fendant is ordered to anfwer. 3 Black, 446. 

DENIZEN (Fr. donaifon ), is an alien infranchifed by the 
king's letters patent, and is called donaifon, becaufe his legi- 
timation proceeds ex donatione regis. He is in a kind of mid- 
dle ftate, between an alien and a natural born fubjeft, and 
partakes of both of. them. He may take lands by purchafe 
or devife, which an alien may not, but cannot take by in- 
heritance; for his parent, through whom he muft claim, 
being an alien, had no inheritable blood, and therefore 
could convey none to the fon. And upon a like defeft of 
hereditary blood, the iflue of a denizen, born before deniza- 
tion, cannot inherit to him ; but his iflue born after, may. 
And no denizen can be of the privy council, or either houfe 
of parliament, or have any office of truft, civil or military, 
or be capable of any grant of lands from the crown. 
I Black. 374. 

DEODAND, is where any moveable thing inanimate, or 
beaft animate, doth move to or caufe the untimely death 
of any reafonable creature, by naifchance, without the will 
or fault of himfelf, or of any perfon. 3 Inft, 57. 

This/ 
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This, although be not properly homicide, nor puniflb* 
bWe as a crime, yet is taken notice of by the law, as far as 
the nature of the thing will bear, in order to raife an ab- 
horrence of murder; and the unhappy inftrument or oc- 
cafion of fuch death is called a deodand ( Deo dandum, to 
be given to God J, and was anciently paid into the hands 
of the king's almoner, to be applied to pious ufes for the 
foul of the deceafed* Alfo all fuch weapons, whereby one 
man kills another, are forfeited. And therefore, in all in- 
di&ments for homicide, the inftrument of death, and the 
value, are prefented and found by the grand jury (as, that 
the ftroke was given by a certain penknife, value fixpence), 
that the king or his grantee may claim the deodand; for it 
is no deodand, unlefs it be prefented as fuch by a jury of i% 
men. 3 Inft. 57. 1 Haw. 66. 

f . It was heretofore holden, that things fixed to the free- 
Bold, as the wheel of a mill, or a bell hanging in the fteeple, 
may be deodands ; but by the later refolutions they cannot, 
imlefs they were fevered before the accident happened^ 
I Haw. 66+ 

Where a thing, not in motion, is the occafion of a man's 
death, that part only which is the immediate caufe is for- 
feited ; as if a man be climbing up the wheel of a cart, and 
is killed by falling from it, the wheel alone is a deodand z 
but wherever the thing is in motion, not only that part 
itfhich immediately gives the wound (as the wheel, which 
Tuns over his body), but all things which move with it aiw[ 
help to make the wound more dangerous (as the cart and 
loading, which increafe the preffure of the wheel) are for- 
feited. Id. 

After all, as this forfeiture feemeth to have been origi- 
nally founded, rather in the fuperftition of an age of igno- 
rance, than in the principles of found reafon and policy, it 
hath not of late years met with much countenance m Weft- 
tntnfter-halU And when juries have taken upon them to ufe 
a judgment of difcretion, not ftrictly within their provin/e, 
for reducing the quantum of the forfeiture, the court of 
king's bench hath generally refufed to interfere on behalf 
of the lord of the franchife, to affift fo odious a claim. 
Foft* 266. 

DEPARTURE, is a word In our law properly applicable 
to a defendant, who firft pleading one , thing in bar of an «c- 
tiori, and being Teplied unto, doth in his rejoinder quit 
. Vol- L X ' that, 
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that, and (hew another matter, contrary td or not purfctuig 
his firft plea, which is called a departure from his plea. 
Alfo where a plaintiff in his declaration fets forth one thing, 
. and after the defendant hath pleaded, the plaintiff in his 
replication (hews new matter different from his declaration, 
this is a departure. This departure the law will not allow 
of, becaufe it would occafion endlefs altercation. There- 
fore the replication mull fupport the declaration, and the 
rejoinder muft fupport the plea, without departing out of it. 
As in the cafe of pleading, no award made in confequence 
of a bond of arbitration, to which the plaintiff replies fet- 
ting forth an actual award •, now the defendant cannot rejoin 
that he hath performed this award, for fuch rejoinder would 
be an intire departure ^from his original plea, which alleged 
that no fuch award was made ; therefore he hath now no 
other choice, but to traverfe the fa& of the replication, or 
elfe to demur upon the law of it. 3 Black. 310. 

DEPOPULATION, is a wafting or deftruaion 5 a defb- 
lation or unpeopling of any place by peftilence, fire, fword, 
or other violence. 12 Co. 30. 

DEPOPULATORES AGRORUM, were great offen- 
ders by the ancient common law j fo called, becaufe, by pro- 
fixating and ruining of houfes of habitation of the king's 
people, they, as it were, depopulated towns and villages, 
leaving them without inhabitants. 3 Inji. 204. 

DEPOSITION, is the teftimony of a witnefs, otherwife 
called a deponent^ put down in writing by way of anfwer to 
interrogatories exhibited for that purpofe. 

Depofitions of witnefles may be read when the witnefs is 
dead, but not when the witnefs is living ; for whilft the 
witnefs is living, they are not the beft evidence the nature 
of the thing is capable of. Theory of Evid. 30. 

Yet they may be read when a witnefs is fought and cannot 
be found ; for then he is in the fame circumftances, as to 
the party that is to ufe him, as if he were dead. Id. 

So if it is proved that a witnefs was fubpoenaed, and fell 
fick by the way j for in this cafe likewife, the depofition is 
the beft evidence that c*n be had j and that anfwers what the 
law requires. Id. 

But a depofition cannot be given in evidence againft any 
perfon that was jaot party to the fuitj and the reafon isf, 

becaufe 
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t)£caufe he bad not liberty te crofs-examine the witnefs ; and it 
ts againft natural juft ice, that a man fhould be concluded by 
proofs in a caufe to which he was not a patty. For this 
reafon, depofitions in chancery (hall not be read for or againft 
the defendant upon an information or indiftment, for the 
king was no way party to the fuit. Id. 

Yet this rule admits offome exceptions; as, particularly, 
in all cafes where hearfay and reputation are evidence ; fo* 
undoubtedly what a witnefs, who is dead, hath fworn in a 
court of juftice, is of more credit than what another perfon 
fwears he heard him fay. So a depofition taken in a caufe 
between other parties will be admitted to be read, to con- 
tradift what the fame witnefs fwears at a trial. Id. 30, 31. 

It is a general rule, that depofitions taken in a court not 
df record, (hall not be allowed in evidence elfewhere. So 
it hath been holden with regard to depofitions in the eccle- 
fiaftical court, though the witnefies were dead. So where 
there cannot be a crofs-examination, as depofitions taken be- 
fore commillioners of bankrupts, they fliall not be read in 
evidence. Id. 33, 34. 

But the examination of an informer taken upon oath, and 
fubfcribed by him, either before a coroner upon an inquifi- 
tion of death, or before juftices of the peace in purfuance 
of the ftatutes of PL & m. upon a bailment or commitment 
for any felony, may be given in evidence at the trial, if it 
be made out by oath to the fatisfaftion of the court, that 
fuch informer is dead, or unable to travel, or kept away by 
the means or procurement of the prifoner, and that the ex- 
amination offered in evidence is the very fame that was fworn 
to before the coroner or juftice, without any alteration 
whatsoever. 2 Haw. 429. 

Where witnefies in a caufe are going to fea, or on a long 
journey, the court will give leave to examine them on in- 
terrogatories, at a judge's chamber, in the prefence of the 
attornies on both fides ; which depofitions in fuch cafe will 
be admitted as evidence. PraEi. AtU 234. 

DEPRIVATION, is an ecclefiaftical cenfure, whereby a 
clergyman is deprived of his parfonage, vicarage, or other 
ecclefiaftical promotion or dignity. 

In all caufes of deprivation, thefe things muft concur: 
1. A monition or citation of the party to appear. 2. A 
charge given him, to which he is to anfwer, called a libeL 
3. A competent time alfigned for the proofs and anfwers. 
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4. A liberty for counfel to defend his caufe, and to except 
againft the proofs and witnefles. 5. A folemn fentence, 
after hearing all the proofs and anfwers. If thefe be not ob- 
ferved, the party hath caufe of appeal, and may have remedy 
by a fuperior court. 1 Still. 323. 

But befides deprivation by canonical cenfures, there are 
divers penal ftatutes which for fome crime or negledl de- 
clare the benefice to be void, without a formal fentence of 
deprivation ; as, for fimony, for maintaining any do&rine 
in derogation of the king's fupremacy, or of the thirty-nine 
articles, or of the book of common prayer 5 for negle&ing, 
after inftitution, to read the liturgy and articles in the church, 
or to make the declarations againft popery, or to take the 
oath of abjuration ; in all which, and other like cafes, the 
benefice is ipfo faclo void, without any formal declaratory 
fentence. 1 Black. 393. 

DEPUTY, is one that exercifeth an office in another 
man's right, whofe forfeiture or mifdemeanor {hall caufe 
him, whofe deputy he is, to lofe his office. The common 
law takes notice of deputies in many cafes, but not of under 
deputies ; for a deputy is generally but a perfon authorifed 
who cannot authorife another. 1 Lill. Abr. 446. 

There is a difference between a deputy and an affignee of 
an office. For, an affignee hath an eft ate or intereft in the 
office itfelf ; and doth all things in his own name ; for whom 
the grantor of the office fhall not anfwer, except in fpecial 
cafes. And when an officer hath power to make an affignee, 
he may of courfe make a deputy. Alfo when an office de- 
fcendeth to an infant, idiot, or the like, he may of courfe 
make a deputy. But the fuperior officers muft anfwer for 
their deputies in civil actions, if they are not fufficient to 
anfwer damages: in criminal cafes, deputies muft anfwer 
for themfelves. Wood. b*2. c. 2. 

A Jheriff may make a deputy, except in fome particular 
things which are to be done by the fheriff himfelf ; as if a 
writ faith, , that the fheriff fliall go in perfon. The flieriff, 
snd not the king, hath power td appoint this deputy, although 
there is no particular power given in his patent to make a 
deputy ; for it is an incident to the fherifFs office, and it 
would be inconvenient, if the fheriff fhould be refponfible 
for his deputy that is chofen by another. 9 Co. 49. 

A coroner cannot make a deputy, for he is a judicial officer, 
andthereforeoughttoexecute hisoffice inperfon. Wood.b.i.c.7. 

But 
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But a cotiftalle, mafmuch as his office is wholly minifterial, 
and not judicial, may make a deputy. Bur. Mansf. 1259, 

DERAIGN (Fr.), difrationare : to confouiid and diforder, 
or to turn out of courfe, or difplace. ' 

DERELICT, is any thing forfaken or left. Dereli£fc 
lands, left by the fea, belong to the king 5 but if the fea 
ihrinks back by degrees below /the ufual water mark, the 
land gained (hall go to the owner of the land adjoining, 
2 Black! 262. 

DESCENDER. Writ otformedon in defcender lies where 
a gift in tail is made, and the tenant in tail aliens the lands 
intailed, or is difleifed of them, and dies 5 the heir in tail, 
in order to recover the fame, lhall have this writ againft him 
who is then the a&ual tenant of the freehold. 3 Black. 192. 

DESCENT, or hereditary fucceffion, is the title by which 
a man, on the death of his anceftor, acquires his eftate by 
right of reprefentation, as his heir at law. And an eftate fo 
defcending to the heir, is in law called the inheritance, 
2 Black. 201. 

Defcent is of three kinds ; by common law, by cuftom, or 
by Jlatute. By common law 9 as where one hath land of in- 
heritance in fee fimple, and dieth without difpofing thereof 
in his life-time, and the land goes to the eldeft fon and heir 
of courfe, being caft upon him by the law, Defcent of fee 
fimple by cujiom^ is fometimes to all the fons, or to all the 
brothers (where one brother dieth without iflue), as in 
gavel-kind ; fometimes to the youngeft fon, as in Borough 
Englifh; and fometimes to the eldeft daughter, or the 

foungeft, according to the cuftoms of particular places. 
)efcent by Jlatute is of fee tail, as dire&ed by the ftatute of 
Wejlm. 2. de donis m 

Defcent at common law is either lineal or collateral: lineal 
is a defcent downwards in a right line, from the grandfather 
to the father, the father to the fon, the fon to the grandfon: 
collateral is a defcent which fprings out from the ftde of the 
whole, as another branch thereof ; fuch as a grandfather's 
brother, the father's brother, and fo downward. 

Inheritances fhall lineally defcend to the iflue of the per- 
fon laft aftually feifed, in infinitum $ but fliall never lineally 
jtfcend. 3 Black. 208. 

T3 The * , 
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The male iflTue (hall be admitted before the female ; ami . 
where there are two or more males in equal degree, the 
eldeft only (hall inherit (except where there are particular 
local cuftoms to the contrary) : but the females (hall inherit 
all together, except in cafe of fucceffion to the crown, which 
is iridivifible 5 and of fucceffion to dignities and titles of ho- 
nour ; yet where a man holds an earldom <o him and the> 
heirs of his body, and dies, his eldeft daughter fliall not 
fucceed of courfe to the title of countefs, but the dignity is 
in fufpence or abeyance till the king fliall declare which of 
the daughters fliall have that title. 2 Black. £16. 

If lands come by defcent from the mother, the heir on 
the part of the father frail never inherit ; nor, if the land$ 
come by defcent from the father, fliall the heirs on the part 
of the mother inherit : but if it be not known from what 
fide the inheritance defcended, or where the perfon from; 
whom the land is claimed by defcent was himfelf the firlt 
purchafer ; there the heir on the part of the father, however 
diftant, fliall be admitted ; and if no heir on the part of thQ 
father can be found, then the heir on the part of the mother 
fliall be admitted. 2 Black. 222. 

But if a man feifed of land as heir on the part of hi$ 
piother, iyakes a fepffment, and takes back an eftate to him 
;ind his heirs; this, as a purchafc, alters the defcent, and 
if he die without iflue, the heir on the part of the father, 
fliall inherit it. 1 Inf. 1 2. 

If a man die without iflue, the inheritance fliall defcend 
to his next collateral kinfman of the whole blood, either per- 
fonally or by reprelentation ; but the half blood can never 
inherit. 2 Black. 227. But in defcent of eftates tail, half 
blood is no hindrance, becaufe the iflue are in per formam donh 

If one die feifed of lands, in which another hath a right 
to enter, and it defcends to his heir, fuch defcent fliall take 
away the other's right of entr^, and put him to h}s action; 
for recovery thereof, 

DESCRIPTION, defcriptio. In deeds and grants there 
muft be a certain defer iption of the lands granted, the places 
where the lands lie, and of the perfons to whom granted, £sV. 
to make them good. But wills are more favoured than 
grants as to thofe defcriptions ; a wrong defcription of the 
perfon will not make a devife void, if there be otherwife a 
fufRcient certainty wliat perfon was intended by the teftatpr^ 
lNelf.Jbr.641. 

DETINUE, 
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DETINUE, is a writ which licth where any .man comes 
to goods either by delivery, or by finding. It is called a 
detinendoy becatife detinet is the principal word in the writ ; 
and it lies only for the detaining, when the taking was law- 
ful. I Inft. 286. 

So if I lend a man a horfe, and he afterwards refufes to 
reftore it, this injury confifts in the detaining, and not in 
the original taking ; and the regular method for me to reco- 
ver pofieffion is by this action of detinue. 3 Black. 151. 

In this writ, the plaintiff {hall recover the thing detained 5 
and therefore it mull be fo certain, as that it may be fpeci- 
fically known. Therefore it cannot be brought for money, 
corn, or the like, for that cannot be known from other mo- 
ney or corn, unlefs it be in a bag or a fack, for then it may 
be diftinguifhably marked. Id. 

In order therefore to ground an a£Hon of detinue, which 
is only for the detaining, thefe points are neceffary : 1. That 
the defendant came lawfully by the goods, as either by de- 
livery to him, or finding them. 2. That the plaintiff have 
a property. 3. That the goods themfelvcs be of fome value. 
And, 4. That they be ascertained in point of identity. Upon 
this, the jury, if they find for the plaintiff, affefs the re- 
fpe£Kve values of the feveral parcels detained, and alfo da- 
mages for the detention. And the judgment is conditional, 
that the plaintiff recover the faid goods, or (if they cannot 
be had) their refpe£tive values, and alfo the damages for de- 
taining them. Id. 

But there is one difad vantage which attends this aftion ; 
namely, that the defendant is herein permitted to wage his 
law; that is, to exculpate himfelf by oath, and thereby de- 
feat the plaintiff of his remedy. For which reafon this ac- 
tion is of late much difufed, and hath given place to the 
action of trover. Id. 

A man may have an action of detinue of charters which 
concern the inheritance of his land, if he know the certainty 
of them, and what land they concern ; or if they be in a 
bag fealed, or cheft locked, though he knows not the cer- 
tainty of them ; and it is good policy (if pqifibly he can) in 
$hat cafe to declare of one charter in fpecial, and then the 
defendant (hall not wage his law. 1 Injl. 286. 

DEVASTAVIT, is a writ that lies againft executors or 
adminiftrators, for paying debts upon fimple contract before 
debts on bonds and fpecialties, or the like \ for in this cafe 
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they are as liable to afVion as if they had fquandered away 
the goods of the deceafed, or converted them to their own 
ufe ; and are compellable to pay fuch debts by fpecialty out 
of their own goods, to the value of what they fo paid ille- 
gally. Dyer, 232. 

But if an executor pays debts upon fimple contrail, be- 
fore he hath any notice of bonds, it is not a devqftavit ; other- 
wife it might be in the power of the obligee to ruin the 
executor, by keeping up his bond, until the executor fliall 
have paid away all the aflets in discharging fimple contraft 
debts. But of debts upon record, the executor ought to take 
notice at his peril. 2 Bac. Abn 434. 

Where an executor pays legacies before debts, and hath 
not fufficient to pay both, it is a devaftavit. Alfo where an 
executor fells the teftator's goods at an under value, it is a 
devaftavit ; but this is to be underftood where the fale id 
fraudulent, for if more money could not be had, it is not ft 
devaftavit. Kelw. 59. 1 Nelf. Abr* 649. 

DEVISE, is the difpofition of lands and tenements by 
will 5 as teftament is the difpofition in like manner of goods 
and chattels : but the words are often ufed promifcuoufl j 
the one for the other. See Will. 

DICE. By feveral ftatutes, duties are impofed upon every 
pair of dice made in Great Britain^ which are to be under 
the management of the commiffioners of the ftamp duties. 

DIEM CLAUSIT EXTREMUM, is a writ fo called 
from thofe fpecial words in the writ, iflued to the efdieator 
of the county, upon tl^e death of any of the king's tenants 
in capite, to take the lands into the king's hands, and to in- 
quire by a jury how much land fuch tenant held of the king 
in capite, what was the yearly value thereof, who was his 
heir, and of what age. And the heir, if of age, or when 
he came of age, was to have the lands delivered back to him, 
which was called livery of the lands ; the tenant having firft 
paid to the king his relief or fine for the fame. 

DIES D ATUS, is a day or time of refpite given by the 
court to the defendant in a fuit. 

DIEU ET MON DROIT, God and my right; the motto 
pf the royal arms 5 intimating, that the king of England 
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tiolds his empire of none but God. It was firft affumed by 
king Richard the firft. 

DIGNITY, fignifies honour and authority. It may be 
divided into fuperior and inferior ; as the titles of duke, earl, 
baron, are of the higher fort of dignities ; fo baronet, knight* 
efquire, are of the lower order. • And there are ecclefiaftical 
dignities, as thofe of biftiop, dean, archdeacon, prebendary j 
and the poffeffor of thofe dignities is called dignitary. 

DILAPIDATION, is a kind of ecclefiaftical wafte, either 
Voluntary, by pulling down, or permiffive, by fufFering the 
chancel, parfonage-houfe, and other buildings, or fences, 
to decay for want of neceflary reparation. In which cafe ait 
a&ion lies either in the fpiritual court by the canon law, or 
in the courts of common law : and may be brought by the 
fucceflbr againft the predeceffor, if living, or, if dead, againft 
his executors, It is alfo faid to be good caufe of deprivation* 
if a bifhop, parfon, vicar, or other ecclefiaftical perfon, di- 
lapidates the buildings, or cuts down timber growing on the 
patrimony of the church, unlefs for neceflary repairs; and 
that a writ of prohibition will alfo lie againft him in the 
courts of common law. By the ftatute 1 3 Eliz. c. 1 o. if any 
fpiritual perfon makes over or alienates his goods with intent 
to defeat his fucceflbrs of their remedy for dilapidations, the 
fucceflbr (hall have fuch remedy againft the alienee, in the 
ecclefiaftical court, as if he were the executor of his pre- 
deceffor. And by 14 Eliz. c. 11. all money recovered for 
dilapidations {hall, within two years, be employed upon the 
buildings, in refpeft whereof it was recovered, on pain of 
forfeiting double value to the crown* 3 Black. 91. 

DILATORY pleas are of three kinds : 1. To the jurif* 
diB'ton of the court, alleging, that it ought not to hold plea 
of the matter in hand, as belonging to fome other court,, 
2. To the difability of the plaintiff, by reafon whereof he is 
incapable to commence or continue the fuit, as that he is 
outlawed, attainted, an infant, or the like. 3. In abatement, 
as for fome defe£t in the writ, as a mifnomer of the defend- 
ant, or other want of form in any material rcfpe&. Thefe 
pleas were formerly ufed as merely dilatory, without any 
foundation of truth, and calculated only for delay j but now 
by the ftatute 4 to* 5 An. c. 16. no dilatory plea {hall be ad- 
mitted, without affidavit made of the truth thereof, or fome 
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probable matter fliewn to the court, to induce them to be* 
lieve it true. 3 Black. 301. 

DIMISSORY LETTERS, are fuch as are ufed where a 
candidate for holy orders hath a title in one diocefe, and is to 
be ordained in another ; the proper diocefan fends his let- 
ters dimhTory direfted to fofne other ordaining bifhop, giv- 
ing leave that the bearer may be ordained, and have fuch a 
Cure within his diftrift. 

DIOCESE (from the Greek %oiKtu> feorfm iabito ^fignifies 
the circuit of a biftiop's jurifdiftion. For this realm hath 
two forts of divifions, one into (hires or counties in refpeft 
of the temporal ftate, and another into provinces in regard 
to the ecclefiaftical ftate, Which provinces are fubdivided 
into diocefes. The provinces are two ; thofe of Canterbury 
and Torky whereof Canterbury includes twenty-one diocefes 
or fees of fuffragan bifhops ; and Tork three, befides the 
bifhoprick of the IJIe of Man } which was annexed to the 
province of Tork by king Henry the eighth. 1 Injl. 94. 

DISABILITY is, where a man is difabled, or made in- 
capable to inherit any lands, or take that benefit which 
otherwife he might have done. Which may happen four 
ways ; by the aft of an anceftor ; or of the party nimfelf ; 
by the aft of God\ or of the law. 1. Difability by the aft 
of the ancejlor ; this is, where the anceftor is attainted of 
treafon or felony, which corrupts the blood of his children, 
fo that they may not inherit his eftate. 2. Difability by the 
aft of the party '$ which is, where a man binds himfelf by 
obligation, that upon furrender of a leafe, he will grant a 
new eftate to the leifee, and afterwards he grants over the 
reverfion to another, which puts it out of his power to per- 
form it. 3. Difability by the aft of God: where a perfon is 
of non-fane memory, whereby he is incapable to make any 
grant fo that if he pafleth any eftate out of him, it may 
after his death be made void ; but it is a maxim in law, that 
a man of full age {hall not be received to difable his own 
perfon. 4. Difability by aft of the law ; this is where a 
man by the fole aft of the law, without any thing by him 
done, is rendered incapable of the benefit of the law 5 as 
an alien born, or the like. Terms of the Law. 

There are alfo other difabilities by ftatute in many cafes ; 
as papifts are difabled to prefent to church benefices 5 of- 
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fleers not taking the oaths are difabled to hold their offices % 
foreigners, though naturalized, to bear offices in the go-* 
vernment 5 and many other fuch like. 

DISCLAIMER is, where a tenant, who holds of the 
lord of the fee, negle&s to render him the due fervices, 
and, upon an a&ion brought to recover them, dif claims to 
hold of his lord 5 which difclaimer of tenure in any cour£ 
of record is a forfeiture of the lands to the lord. And fo 
likewife if, in any court of record, the tenant doth any a£t 
which amounts to a virtual difclaimer ; if he claims any 
greater eftate than was granted him at the firft infeudation, 
or takes upon himfelf thofe rights which belong only to te- 
nants pf a fuperior clafs ; if he affirms the reveriion to be in 
a ftranger, by accepting his fine, attorning as his tenant, 
collufive pleading, and the like; fuch behaviour amounts to 
a forfeiture of his eftate. 2 Black. 275. 

DISCONTINUANCE, of an aBion, is where the plaintiff 
leaves a chafm in the proceedings of his caufe, as by not 
continuing the procefs regularly from time to time 5 in which 
cafe he muft begin again, and ufually pays colls to the de- 
fendant. 3 Black. 296. 

Difcontinuance of an eftate is, when he who hath an eftate 
tail, makes a larger eftate of the land than by law he is in- 
titled to do : in which cafe the eftate is good, fo far as his 
power extends, but no farther : as if tenant in tail makes 
a feoffment in fee fimple, or for the life of the feoffee, of 
in tail, all which are beyond his power to make; for that, 
by the common law, extends no farther than to make a 
leafe for his own life ; here the entry of the feoffee is lawful 
during the life of the feoffor : but if he retains the pofieffion 
after the death of the feoffor, it is an injury, which is term- 
ed a difcontinuance of the eftate, by which he who hath 
right is driven to his a&ion. 3 Black. 171. 

DISCRETION, difcretio) when a thing is left to any 
perfon to be done according to his defcretion, the law intends 
it muft be done with found difcretion, and according to law: 
and the court of king's bench hath a power to redrefir 
things that are otherwife done, notwithftanding they are 
left to the dtferetion of thofe that do thenu 1 LiU. 
.Air. 477. 
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DISFRANCHISMENT, is the taking away a man's free* 
dom or privilege. Corporations generally have power by their 
charter or prefcription to disfranchife a member for doinjr 
any thing againft the duty of his office as citizen or burgefs, 
and to the prejudice of the weal public of the city or 
borough, and againft his oath which he took when he wa$ 
fworn a freeman of the city or borough. But words of con- 
tempt, or againft good manners, although they may be 
caufed to bind him to the good behaviour, yet they are not 
a fufficient caufe to disfranchife him. So if he intend or 
endeavour of himfelf, or confpire with others, to do a thing 
againft the duty or truft of his freedom, and to the prejudice 
of the corporation, but doth not execute that thing, it may 
be caufe to punifli him for the fame, but not to disfranchife 
him. For when a man is a freeman of a city or borough, he 
hath a freehold for life in his freedom, and with others in 
their politic capacity hath inheritance in the lands of the 
corporation, and intereft in their goods, and perhaps it con- 
cerns his trade and means of living j and therefore the mat- 
ter which {hall be caufe of his disfranchifement ought to be 
an aft or deed, and not an endeavour or enterprize whereof 
he may repent before the execution thereof, and whereof no 
prejudice doth enfue. 1 1 Co. 98. 

DISMES, decime. See Tithes, 

DISPENSATION. Notwithftanding the ftatute of pro- 
fcifors, and divers other ftatutes againft the papal incroach- 
xnents upon the ecclefiaftical jurifdiftion in this realm, the 
pope's power ftill prevailed againft all thefe ftatutes 5 and 
particularly in the matter of difpenfations, which was one 
great branch of the revenue of the apoftolic fee. But by the 
ftatute of 25 H. 8. c. 21. this power was taken from the 
pope, and vefted in the archbifhop of Canterbury, fo far forth 
as fuch difpenfations may be lawfully granted without of- 
fending the laws of God, and that in all greater matters the 
king's confent in chancery be obtained, 

DISPENSING POWER OF THE CROWN, by a non- 
tlflante to an aft of parliament, was carried fo far in the 
reign of king James the fecond, as to render the execution of 
the laws intirely dependant on the pleafure of the king; 
therefore by the 1 W. fejf. 2. c. 2. it is declared and en- 
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execution of laws, by regal authority, without confent of 
parliament, is illegal* 

DISSEISIN, is a wrongful putting out of him that is 
feifed of the freehold. Which may be effected either in 
corporeal inheritances, or incorporeal. Diffeifin of things cor- 
poreal, as of houfes and lands, muft be by entry and actual 
difpofleffion of the freehold ; as if a man enters either by 
force or fraud into the houfe of another, and turns, or at 
leaft keeps him and his fervants out of poffeflion. DifTeifin 
6f incorporeal hereditaments cannot be an actual difpofleffion ; 
for the fubject itfelf is neither capable of actual bodily pof- 
feflion or difpofleffion; but it depends on their refpective 
natures and various kinds ; being in general nothing more 
than a difturbance of the owner in the means of coming at 
or enjoying them. But the diffeifin of incorporeal heredita- 
ments is only at the election and choice of the party injured* 
if, for the fake of more eafily trying the right, he is pleafed 
to fuppofe himfelf diffeifed. And fo alfo even in corporeal 
hereditaments, a man may frequently fuppofe himfelf to be 
difieifed, when he is not fo in fact, for the fake of intitling 
himfelf to the more eafy and commodious remedy of an affife 
of novel dejfeiftn y inftead of being driven to the more tedious 
frocefs of a writ of entry. 3 Black. 169. 

DISSENTERS. By the 1 W. Jl. 1. c. r8. commonly 
called the act of toleration, it is enacted, that none of the 
acts made againft perfons diffenting from the church of En- 
gland (except the teft acts 25 C. 2. c. 2. and 30 C: 2. Jl. 2* 
c. 1.) fhall extend to any diflenters, other than papifts, and 
fuch as deny the Trinity: provided, 1. That they take the 
oaths of allegiance and fupremacy (or, being quakefs, make 
an affirmation to the like purpofe), and fubferibe the decla- 
ration againft popery. 2. That they repair to fome congre- 
gation certified to and regiftered in the court of the bifhop 
or of the quarter feffions. 3. That the doors of fuch meet* 
ing-houfe^fhall not be locked, barred, or bolted. Diffenting 
teachers alfo, by the 19 G. 3. c. 44. (ball fubferibe a declara- 
tion that they are chriftians and protectants, and, as fuch, 
believe the fcriptures of the old and new teftament. And 
if any perfon fhall wilfully difturb any congregation affem- 
bled in any diffenting meeting-houfe, or mifule any teacher 
11 or 
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or preacher there, he (hall be bound over to the felfions ot 
the peace, and on conviction there fhall forfeit 20 /. 

By the 1 G. Ji. 2. c. 5. if any perfons, riotoufly and 
tumultuoufly affcmbled, fhall demolifh or pull down, or be- 
gin to demolifli or pull down, any building for religious wor- 
fhip, duly regiftered and certified according to the faid aft 
I W. they fhall be adjudged guilty of felony without benefit 
of clergy. 

If a diflenter be chofen conftable, churchwarden, overfcer 
of the poor, or to any pajrochial or ward office, he may ex- 
ecute the fame by a fufficient deputy ; and difTenting teach- 
ers and preachers fhall be exempted from the faid offices, 
and alfo from ferving upon juries. 1 W. Jt. 1. c. 1 8. (And 
from ferving in the militia. 19 G. 3. c. 44.) 

DISTRESS, is the taking of a perfonal chattel out of the 
pofleflion of the wrong-doer, into the cuftody of the 
party injured, to procure a fatisfaftion for the wrong 
committed ; and is of two kinds, either for cattle trefpafling 
and doing damage, or for non-payment of rent or other 
duties. 

Diftrefs for rent mult be for rent in arrear 5 therefore it 
may not be made on the fame day on which the rent be- 
comes due, as on the laft day of the term of the leafe. 
And therefore fome ufe to referve the laft half year's rent 
at fome time before the leafe expires, fo as if the rent 
be not then paid, he may diftrain before the leafe expires. 
I Injl. 47. 

Generally, whatever goods and ' chattels the landlord 
finds upon the premifes, whether they in fact belong to 
the tenant or a ftranger, are diftrainable by him for rent : 
otherwife a door would be open to infinite frauds. 
3 Black. 8 

Diftrefs for rent muft be of a thing whereof a valuable 
property is in * fomebody ; and therefore thofe things 
which are fera natura cannot be diftrained. I Inji. 47. 

Whatever is in the perfonal ufe or occupation of a man, 
is for the time privileged from diftrefs \ as an ax with which 
a man is cutting wood, or a horfe whilft a man is riding 
upon him. Id* 

So things for maintenance of trades; as a horfe in a 
finith's fhop, materials in a weaver's fhop for making of 
cloth, facks of corn in a mill, and fuch like. Id. 

On 
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On a verbal leafe, where the quantum of the rent appear^ 
the landlord may diftrain ; but if there is no proof of the 
quantum^ the landlord can only recover a quantum meruit by 
a£Hon on the cafe. 

Diftrefs muft be in the day time ; except for damage-fe&- 
fant, which may be in the night ; otherwife the goods may 
be gone before he can take them. 1 In/I. 142. 

Generally, diftrefs muft be made on the premifes : but 
if the goods be fraudulently carried off, they may within 
thirty days be diftrained at any other place* 11 G. 2. c. 19. 

Doors, gates, or inclofures* may not be broken open for 
making diftrefs, unlefs where the goods are clandeftinely re- 
. moved ; in which cafe, upon a warrant' from a juftice of the 
peace, they may be broken open. Id. 

Diftrefs may be impounded on any part of the premifes. 
Id. 

And no diftrefs mail be driven out of the hundred, unlef? 
to an open pound in the fame {hire, and within three miles 
of the place where the diftrefs was taken. 1 & 2 P. & M. 
t. 1 2. Note, a pound is faid to be either overt, or open ; as 
in a pinfold made for fuch purpofes, or in a man's own clofe, 
or in the clofe of another by his" confent 5 and it is therefore 
called open, becaufe the owner may give his cattle meat and 
drink, without trefpafs to any other •, and then the cattle 
muft be fuftained at the peril of the owner : or it is a pound 
covert, or clofe ; as to impound the cattle in fome part of his 
houfe ; and then the cattle muft. be fuftained at the peril 
of him that diftraineth, and he (hall not have any fatisfa&Ion 
for the fame. But if the diftrefs be of utenfils of houfehold, 
or fuch like dead goods, which may take harm by wet or 
weather, or be ftolen away; there he muft impound them 
in a houfe or other pound covert; for if he impound them 
in a pound overt, he muft anfwer for them. 1 Injl. 47. 

Cattle diftrained may not be worked or ufed, much lefs 
abufed or hurt. Cro. Ja. 148. 

If a man break the pound, he is by the common law 
indi&able for the fame, as an offence againft the peace: 
or by the ftatute 2 W. c. 5. the diftrainor may, upon an 
a&ion on the cafe, recover treble damages and cofts. 

In cafe of diftrefs for rent, if the tenant do not* within 
five days after the diftrefs taken, and notice of the caufe 
thereof given to him, replevy the goods, the diftrainor, 
with the fheriff or conftable, mall caufe the fame to be ap- 
praifed by two fworn apprailers, and fell the fame towards 
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fatisfa&ion of the debt and charges, rendering the overplus* 

if any, to the owner. 

In cafe of diftrefs by warrant of a juftice df the peace for 
a penalty or forfeiture, the juftice fliall order the diftrefs to 
be fold within a certain time limited in the warrant, fo as 
fuch time be not lefs than four days, nor mote than eight. 
27 G. 2. c. 20. 

^ DISTRESS INFINITE, is a procefs commanding the {he- 
riff to diftrain a perfon from time to time, and continually 
afterwards, by taking his goods by way of pledge, to enforce 
the performance of fomething due from the party diftrained 
upon. Generally, it is provided that diftreffes {hall be rea* 
fonable and moderate; but in cafe of diftrefs for fuit of 
court, or for defe& of appearance, in feveral cafes, where 
this is the only method of enforcing compliance, no diftrefs 
can be immoderate; becaufe, be it of what value it will, it can- 
not be fold, but (hall be immediately reftored on fatisfa&ion 
made. 3 Black. 231. 

DISTRIBUTION of inteftate's effefts, after payment of 
the debts of the deceafed, is to be made according to* the 
ftatute of 22 & 23 C. 2. c. 10. in manner following: One 
third (hall go to the widow of the inteftate, and the reGdue 
in equal proportions to his children ; or, if dead, to their re- 
jprefentatives ; that is, their lineal defcendants : if there are 
no children, or legal reprefentatives, then a moiety fhall go 
to the widow, and a moiety to the next of kindred in equal 
degree, or their reprefentatives: if no widow, the whole 
fhall go to the children : if neither widow nor child, thfe 
whole (hall be distributed amongft the next of kindred ia 
equal degree, and their reprefentatives : but no reprefenta- 
tives are admitted among collaterals, farther than the chil- 
dren of the inteftate's brothers and filters, The father fuc- 
ceeds to the whole perfonal effe&s of his children, if they 
die inteftate and without ifltie ; but if the father be dead, 
$nd the mother furvives, ftie fliall only come in for a {hare 
equally with each of the remaining children. 

There are fome local cuftoms excepted out of the z5t 9 
in which the proportions of the diftribution vary in different 
places* 

DISTRINGAS, is a writ direfted to the ftieriff, command- 
ing him to dijirain one by his goods and chattels, to enforce 
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his compliance with what is required of him, as for his ap- 
pearance in court on fuch a day. F. N. B. 

DISTURBANCE, is ufually a wrong done to fome incor- 
poreal hereditament, by hindering or difquieting the owners 
in their regular and lawful enjoyment of it. Of this there 
are divers kinds: As, i. Difturbance of franchifes ; whicli 
is, when a man has 'the franchife of holding a court leet, of 
keeping a fair or market, of free warren, of taking toll, of 
leifing waifs or eftrays, or the like, and he is difturbed or 
incommoded in the lawful exercife thereof. 2. Difturbance 
of common ; as where one who has no right of common puts 
his cattle into the land ; or who, having a right of common; 
furcharges the common, by putting in more cattle than he 
hath a right to do, or puts in any cattle that are not common- 
able. 3. Difturbance of ways; as where a man, who hath 
right to a way over another man's ground, is obftructed by 
inclofures or other obftacles. 4. Difturbance of patronage 1 
which is an' hindrance or obftru&ion of a patron to prefent 
his clerk to a benefice. 3 Black. 236. 

DIVORCE, is a reparation of a man and a woman who 
have been de faBo married together : and it is of two kinds ; 
the one, that diflblveth the marriage, a vinculo matrimonii ; 
and the other, a men/a et thoro> which diflblveth not the 
marriage, for that the offence is after a juft and lawful mar- 
riage. 3 Inft. 88. ' 

Caufes for feparatiom a vinculo, are confanguinity or affi- 
nity within the degrees prohibited, alfo impuberty or frigi- 
dity; where the marriage itfelf was merely void ab Initio, 
and the fentence of divorce only declaratory of its being fo. 
And the effe&s of this original voidance and nullity are, 
that the wife is barred of dower, and the iffue are ille- 
gitimate, and that the perfons fo divorced may marry any 
others. Gibf. 446. 

But if either of the parties be dead before fentence given, 
the fpiritual court cannot proceed to declare the marriage 
void, and baftardize the iflue. Id. 

Divorce a menfd et thorp is* when the ufe of matrimony, 
as the cohabitation of the married perfons, or their mutual 
converfation, is prohibited for a time, or without limitation 
of time-, in which the marriage, having been originally 
good, is not diflbrved, nor affefted as to the vinculum or 
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bond. Nor doth this bar the wife of dower, nor baftardlze 
the iflue ; but intitles her to alimony, which the ecclefiafti- 
cal court afligns, in proportion to the circumftances and con- 
dition of thehufband. Id. 335, 

DOCKET orJDOGGET. By ftatute 4 & 5 W. c. sov 
the proper officers refpedtively in the courts at Wejlminjier 
ihall enter and put into an alphabetical dogget by the defend* 
ants names, a particular of all judgments for debt entered in 
the refpe£Hve courts. And no judgment not dogetted and 
entered as aforefaid mail affect any lands or tenements as to 
purchafers or mortgagees, or have any preference againit 
heirs, executors, or adminiftrators. # 

DOCTORS COMMONS, is the college of civilians in 
London, which was purchafed by Dr. Harvey, dean of the 
arches, for the profeffors of the civil law. Here commonly 
refide the dean of the arches, the judge of the admiralty, the 
judge of the prerogative court of Canterbury, with divers 
other eminent civilians j who there living (for diet and lodg- 
ing) in a collegiate manner, and commoning together, it is 
known by the name of doblors commons. It was burned down 
in the fire of London, and rebuilt at the charge of the profef- 
fion. Chatnb. prefent State. 

DOG, not being an animal fit for food, the law doth 
not fet fuch an intrinfic value on it, as to make the 
ftealing thereof to be felony ; but the owner may maintain 
an action for the lofs of it. And by ftatute 10 G. 3. 
c. 18. if any perfon {hall fteal any dog, or keep any dog 
knowing the fame to be ftolen, or ihall knowingly have in 
his houfe the {kin of any dog ftolen, he ihall forfeit for the 
firft offence not exceeding 30/. nor lefs than 20/. for th^ 
fecond offence not exceeding 50 /. nor lefs than 30/. 

A maftiff going at large in the ftreet unmuzzled, from the 
ferocity of his nature being dangerous and caufe of terror 
to his majefty's fubje&s, feems to be a common nuifance, 
and confequently the owner may be indicted for fuffering 
him to go at large* ' 

If a man hath a dog that kills fheep, this is not a public 
nuifance, but the owner of the dog (knowing thereof) is lia- 
ble to an a&ion; but if he is ignorant of fuch quality, he 
(hall not be punilhed for this killing : and in an a&ion upon 
1 th* 
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Ac cafe for fiich killing, the plaintiff fliall be required to 
prove in evidence that the dog had ufed to kill iheep. 
Dyer, 25. Het. 171. 

And in order to maintain an aftion for biting by the de- 
fendant's dog, it muft be proved alfo that he knew his dog 
to have this property but one inftance is fufficient in that 
cafe. 12 Mod. 555. 

DOIT, xlokkin, was a bafe coin of fmall value, prohibited 
by the ftatute 3 H. 5. c. 1. We ftill retain the word in 
common fpeech, when (in order to undervalue a man) we 
fay that he is not worth a doit. 

DOM-BEC (Sax. doom-book, liber judicialis), was a book 
wherein Alfred the Great, after his uniting of the Saxon 
heptarchy, colle&ed the various cuftoms that he found dif- 
perfed throughout the kingdom* and reduced and digefted 
them into one uniform fyftem and code of laws. 4 Black. 411. 

DOMESDAY (liber judicialis vel cenfualis Anglia J, is an 
ancient record made in the time of William the Conqueror, 
whkh is ftill fair and legible ; confifting of two volumes, a 
greater and a lefs : the greater containing a furvey of all the 
lands in England, except the counties of Northumberland, 
Cumberland, Wejlmorland, Durham, and part of Lancafter, 
which, it is faid, were never furveyed ; and, excepting Effete, 
Suffolk, and Norfolk, which three laft are comprehended in 
the lefler volume. There is alfo a third book, which differs 
from the others in form more than matter, made by the 
command of the fame king* And there is a fourth book 
kept in the exchequer, which is called dome/day ; and though 
a very large volume, is only an abridgment of the others. 
Likewife, a fifth book is kept in the remembrancer's office 
in the exchequer, which has the name of dome/day, and is 
die fame with the fourth before mentioned. 

Our anceftors had many dome/day books* King Alfred 
had a roll which he called domefdaf, which referred to the 
time of king Ethelred ; as that made by William the^ 
Conqueror did refer to the time of Edward the Con- 
fefTor. 

It is generally known, that the queftion whether lands are 
ancient demefne or not is to be decided by the domefday 
book of William the Conqueror; from whence there is /no 
appeal. And it is a book of that authority, that even the 
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Conqueror himfelf fubmittcd fome cafes wfiereln he wai 
concerned to be determined by it. 

The addition of day to this doom book was not made with 
any aUufion to the final day of judgment, as nismy perfons 
have conceited ; but was to ftrengthen and confirm it, and 
fignifies the judicial decifive record or book of dooming judg-» 
ment and juftice. Hammond's AnnoU 

The dean and chapter of York have a regifter ftyled 
dome/day i fo has the bifliop of Worcejter ; and there is 
an ancient roll in Cheft&r caftle called dome/Hay rolb 
Blount. 

DONATIO CAUSA MORTIS, or a gift in profpeft of 
death, is, when a perfon in his laft ficknefs delivers, or caufes 
to be delivered, to another the poffefiion of any perfonal 
goods (under which have been included bonds, and billa 
drawn by the deceafed upon his banker), to be his in cafe 
the giver die ; but if he lives, he is to have it again* But thia 
is not good againft creditors. 

DONATIVE, is a fpiritual preferment, be it church, 
chapel, or vicarage, which is in the free gift or collation of 
the patron, without making any presentation to the bi£hop ; 
and without admiffion, iuftitution, or indu&ion, by any 
mandate from the bifliop or other; but the donee, may, by 
the patron, or by any other authorifed by the patron, be pui 
into poffefiion. Degge, Part I. c. 13. 

If the patron of a donative do not nominate a clerk, there 
can be no lapfe thereof •, but the bifliop may compel him to 
do it by fpiritual cenfures. 1 Inft. 344,. 

But if it hath been augmented by the governors of queen 
Anne's bounty, it will lapfe in like manner as prefentative 
livings. 

A donative \s free from the vifitation of the ordinary ; but 
the patron muft vifit the fame by commiflioners to be appoint-t 
cd by him. 1 Xnjl. 344. , 

But although the ordinary hath not power as to the place, 
£0 as to regulate feats in that church, or the like; yet he hath 
power as to the parfon, if he commits any mifderaeanor, to 
proceed againft him by fpiritual cenfures. L, Raym. 1205. 

So in the cafe of churchwardens, if they refufe to take 
upon them the office, or the like ; the ordinary may compel 
them : for although there is a difference as to the incumbent, 
yet as to the parifli officers there is none - % for they axe the. 
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officers of the parifli, and not of the patron of the donative, 
Str. 715. 

DOUBLE PLEA, is where the defendant allegeth ft* 
himfelf two feveral matters in bar of the plaintifPs a&ion, 
when one of them is fufficient, which (hall not be admitted ; 
as if a man plead feveral things* the one not depending oA 
the other, the plea is accounted double : but if they mu- 
tJially depend on each other, and the party may not have 
the laft pka without the firft, then it lhall be received, 
Kitch. 223. Alfo by ftatute 4 & 5 Ann. c. 16. a man with 
leave of the court may plead two or more diftindt matters or 
fingle pleas 5 as in an aftion of aflault and battery, he may 
plead thefe three, not guilty, fon aflault demefne, and the 
ftatute of limitations. 3 Black. 308. 

DOUBLE QUARREL (duplex querela, double querele of 
complaint, called improperly double quarrel), is a complaint 
made by any clerk or other to the archbifhop againft any- 
inferior ordinary, for delaying juftice in any caufc ecclefiafti- 
#al, as to give fentence, to inftitute a clerk prefented, or the 
like* The effeft of which is, that the archbifhop, taking 
knowledge of fuch delay, direfts his letters under his authen- 
tic fe^l, to all and fingulat clerks of his province, thereby 
commanding them to admonifh the faid ordinary within a cer- 
tain time to do the juftice required ; or otherwife to cite hirti 
to appear before the faid archbifhop or his official at a day 
in the faid letters prefixed, and there to allege the caufe of 
his delay ; and, laftly, to intimate to the faid ordinary, that 
}f he performs not the thing enjoined, nor appears • at the 
4ay affigned, he will proceed to do juftice in the premifes. 
And it feems to be called a double querele, becaufe it is mofl 
commdnly made both againft the judge, and againft the 
party at whofe requeft juftice 13 delayed by the faid judge, 
Clarke's Prax, tit, 84, 5, 6, 

DOWER: 

Tenant in dower, is, where a man is fifed of certain 
lands or tenements in fee ftmple, fee tail general, or as heir in 
fpecial tail, and taketh a wife, and dieth ; the wife, after the de- 
ceafe of her hufhand, pall be endowed of the third part of fuch 
lands and- tenements as were her hu/band 9 s at any time during 
the coverture ; to hotd to the fame wife in feveralty by trtetes and 
bounds* Litt, feci. 36. 
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Seifed. This word feifed extendeth a^ well tp a feifin h 
law> as to a feifin in deed ; as where lands defcend to the 
hufband, before entry he hath but a feifin in law, and yet 
the wife (hall be endowed, although it be not reduced to 
an a&ual poiTeflion ; for it lieth not in the power of the 
wife to bring it to be an a&ual feifin, as the hufband may 
do of his wife's land, when he is to be tenant by curtefy. 
I Inft. 31. 

And yet of every feifin in law, or a&ual feifin, of 
lands or tenements^ a woman may not be endowed. For 
example, if there be grandfather, father, and fon ; and the 
grandfather is feifed of three acres of land in fee, and taketh 
wife, and die^h, whereupon the wife becomes endowed of one 
of thofe acres ; the inheritance defcends to the father, who 
dieth either before or after entry, in this cafe the wife p.f 
the father (hall be endowed only of the two acres refidue ; 
for the dower of the grandmother is paramount the title of 
the wife of the father ; and the feifin of the father which 
defcended to him (be it in law or in deed), is defeated ; and 
upon the matter the father had but a reverfion expe&ant 
upon a freehold, and in that cafe dower ought not to be de- 
manded of dower, although the wife of the grandfather 
dieth, living the father's wife. 1 Inft. 31. 

Of certain lands or tenements. Copyhold lands are not liable 
to dower, being only eftates at the will of the lord ; un- 
lefs by efpecial cuftom of the manor : inwhich cafe it is ufual- 
ly called the widow's free bench. 2 Black. 132. 

It is now fettled, that of a truft eftate a wife is not dow- 
able. 2-/M. 526. 

Of }ands which the hufband holdeth jointly with an- 
other, the wife {hall not be endowed j but where he holdeth 
in common, it is otherwife. Litt. fe&. 45. 

In the cafe of Broughton and Randal, T. 38 Eliz. the father 
and fon were joint-tenants, to hold to them and the heirs 
of the fon : they were both hanged out of the fame carf at 
the fame time 5 but becaufe the fon (as was depofed by wit- 
nelTes) furvived, as appeared by fome tokens ; namely, his 
fliaking his legs; his widow thereupon demanded dower, 
and it was adjudged to ( her. Cro. Eliz. 503. 

Of common certain, a wife fhall be endowed ; but of a com- 
mon without number in grofs, fhe fhall not be endowed 5 for 
as the heir would then have one portion of this common, 
and the widow another, arid both without ftint, the com- 
mon would be doubly charged. 1 Lift. 32. 

The 
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The wife after the deceafe of her hujband pall be endowed. 
By the ftatute of magna charta, c. 7. the widow {hall re- 
main in her hufband's capital manfion-houfe for forty days 
after his * death, during which time her dower fhall be af- 
figned. Thefe forty days are called the widow's qua- 
rantine. 

But where the certainty appeareth what lands or tene- 
ments the wife fhall have for her dower, as was heretofore 
the cafe of dower ad ojlium ecclefia y which was affigned to the 
woman at the church door at the time of her marriage; 
there the wife may enter after the death of her hufband, 
without affignment of any. But where thfc certainty ap- 
pears not, as to be endowed of the third part to have in 
Severalty, or the moiety according to cuftom to ho}d irf 
feveralty 5 in fuch cafes, the particular lands tp be held in - 
dower muft be affigned by the heir of the hufband, or his 
guardian ; not only for the fake of notoriety, but alfo to in- 
title the lord of the fee to demand his fervices of the heir, 
in refpecl: of the lands fo held. If the heir, or his guardian, 
do not affign her dower within the term of quarantine, or 
do affign it unfairly, fhe hath her remedy at law, and the 
Iheriffis appointed to affign it. % Black. 136. 

This great difadvantage the wife hath, that fhe cannot 
enter into lier dower by the common law, but is driven to 
her writ of dower to recover the fame ; wherein fometimes 
great delays are ufed : and therefore the well advifed friends 
of the wife will provide for a jointure to be made to her. 

1 Inf. 32. 

Upon which account, on preconcerted marriages, and in 
eftates of confiderable confequence, tenancy in dower now 
very feldom happens; for the claim of the wife to her 
dower at the common law, diffufmg itfelf fo extenfively, 
it became a great clog to alienations, and was otherwife in- 
convenient to families. Wherefore, fincethe difufe of dow- 
er ad of turn ecclefa, jointures have commonly been intro- 
duced in their ftead, as a bar to the claim at common law. 

2 Black 136. 

Of fuch lands or tenements as were her hujband 's at any time 
during the coverture. Unto dower three things do belong ; 
viz. marriage, feifin, and the death of the hufband. Con- 
cerning the feifin, it is not necefiary that the fame fhould 
continue during the coverture ; for although the hufband 
aliemeth the lands, yet his widow fhall be endowed. But 

U 4 it 



Digitized by Google 



DOW 



it is neceflary that the marriage do continue, for if it be dif- 
folved, the dower ceafeth : but this is to be underftood , 
where the hufband and wife are divorced a vinculo matri- 
monii) as for confanguinity or affinity \ and not a men/a ef 
thoroy as for adultery. I Injt. 32. 

If the wife elope from her hufband, and goeth away, and 
tarrieth with her adulterer, fhe (hall lofe her dower, unlefe 
the hufband be reconciled to her, and permit her to cohabit 
with him. Ibid. 

The feifin of the hufband for a tranfitory inftant only, 
when the fame aft which gives him the eftate conveys it 
alfo out of him again, (as where by a fine land is granted 
to a man, and he immediately renders it back by the fame 
fine,) fuch a feifin will not intitle the wife to dower; for 
the land was merely in tranfttu> and never refted in the, 
hufband : but if the land abides in him for a fingle 
moment, it feems that the wife fhall be endowed thereof* 
2 Black 131. 

As to exchanges, the wife fhall not be endowed both of 
the land given in exchange, and of the land taken in ex- 
change, although the hufband was feifed of both ; but fhe 
may have her election to be endowed of which fhe will, 
\InJl. Z u\ 

To hold to the wife in feveralty by metes and bounds. But of 
inheritances that are intire, and of which no divifion can be 
made, fhe fhall be endowed in a fpecial manner. As of a 
mill, fhe fhall not be endowed by metes and bounds, nor 
in common with the heir \ but fhe may be endowed of the 
third toll difh, or of the mill, every third month. So fhe 
fhall be endowed of the third part of the profit of flallage, 
of the third part of the profits of a fair, of an office, of a 
dove cote, of a fifhery, that is, every third fifli, or every 
third caft of the net ; fo of the third presentation to an ad- 
vowfon \ of the third part of the profits of courts, fines, he- 
riots, and other fer vices ; fo aifo of tithes •, and the fureft 
endowment of tithes is of the third flieaf \ for what land 
'Hll be fown is uncertain. 1 Injl. 32. 

And to her eftate in dower there are the like incidents as 
to other life eftates. She fhall have eftovers of houfebote, 
ploughbote, and haybote ; but fhall not be allowed to com- 
mit wafte. If fhe fows the land, and dies before harveft, 
her executor fhall have the crop. But if fhe determine the 
eftate by her own a£t, as by marrying again, fhe fhall not 
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he intitled to receive the crop. But if fhe leafes the eftate 
to an under-tenant, who fows the land, and {he marries 
before the corn is cut, this fhall not deprive the under-te-* 
nant of the crop, becaufe it was not in his power to prevent; 
her marrying. 2 Black. 123. 

DRAWLATCHES, thieves, drawing the latch of the 
|}oor ; that is, entering privately to rob the houfe. 

DRENGAGE, was a fervile tenure, and not freehold 
(as fuppofed by Sir H. Spelman) ; for in WeJlmorland> in 
the reign of king Hen. 2. Sir Hugh Morvil changed the fer- 
vice from drengage to free fervice ; which implies that it was 
not free before. In fome parts of the faid county, the 
tenants gave one half of - their lands, to have the other half 
% made free from that fervice. It feems to have been pure 
villenage. Drenges were the tenants who held by that 
fervice t 

DROIT, right, is the higheft writ of all other real writs 
whatfoever, and has the greateft refpeft, and the moft allured 
and final judgment ; and therefore, is called a writ of right ; 
and in the old books droit. 1 Inft. 158. Droit, droit, are 
words that fignify a double right j both of property, and of 
poflefEon. Id. 266^ 

DRUNKENNESS. By feveral ftatutes in the reign 
of king James the firft, every perfon convicted of drunken- 
nefs fhall forfeit 5/. and for want of diftrefs, fhall be com- 
mitted to the flocks for fix hours: if he fhall be again con- 
vi£led of the like offence, he fhall be bound in a recogni- 
zance of 10/. with condition, to be from thenceforth of 
good behaviour. And an alehoufe-keeper, convicted of 
drunkennefs, fhall, befides the other penalties, be difabled 
to keep any fuch alehoufe for three years. 

Drunkennefs excufeth no crime j but he who is guilty of 
any crime whatever, through his voluntary drunkennefs, 
fhall be punifhed for it as much as if he had been fober ; 
for the law, confidering how eafy it is to counterfeitt his 
excufe, and how weak an excufe it is, (though real,) will 
not fuffer any man thus to privilege one crime by another. 
1 Haw. 2. 4 Black. 26. 

DUCES 
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DUCES TECUM, is a writ out of chancery, commanding 
a pcrfon to appear at a certain day in court, and to .bring 
with him fome writings, evidences, or other things, to bp 
infpe&ed and examined in court. fygjfi- 

DUCKING STOOL. See Cucking Stool. 

DUELLING, or fingle combat, between any of the king's 
fubje£b, of their own heads, and for private malice or dif- 
pleafure, is prohibited by the laws of this realm ; for in a 
fettled (late, governed by law, no man, for any injury what- 
foever, ought to ufe private revenge. 3 Inft. 157. 

It is alfo againft the law of nature, and of nations, for a 
man to be judge in his own caufe; efpecially, where fury, 
wrath, malice, and revenge, are the rulers of the judg- 
ment. Id. 

And although upon the fingle combat no death enfiie, 
nor blood be drawn, yet the very combat for revenge is ah 
affray, and a great breach of the king's peace ; an affright 
and terror to the king's fubje&s ; and is to be punifhed by 
fine and imprifonment, and to find fureties for the good be- 
haviour ; for it is with force and arms, and againft the peace 
of our lord the king ; and in refpe& of incroachment upon 
royal authority for revenge, it is againft his crown and dig- 
nity. Id. 158. 

And where one party kills the other, it comes within 
the notion of murder, as being committed by malice afore- 
thought ; where the parties meet avowedly with an intent to 
murder, thinking it their duty, as gentlemen, and claiming 
it as their right, to wanton with their own lives, and the 
lives of others, without any warrant for it, either hu- 
man or divine; and therefore the law hath juftly 
fixed on them the crime and punifliment of murder. 
4 Black. 199. 

But if two perfons fall out upon a fudden occafion, and 
agree to fight in fuch a field, and each of them goeth to 
fetch his weapon, and they go into the field, and therein 
fight, and the one killeth the other, this is no malice pre- 
penfed for the fetching of the weapon, and going into the 
field, is but a continuance of the fudden falling out, and the 
blood was never cooled ; but- if there were deliberation, as 
that they meet the next day, nay, though it were the fame 
dayj if there were fuch a competent diftancc of time, that in 

^omraofl 
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common prefumption they had time of deliberation^ then it 
is murder. 3 Injl. 51. I Hale's Htft. 453. 

And the law fo far abhors all duelling in cold blood, that 
not only the principal, who actually kills the other, but alfo 
his feconds, are guilty of murder, whether they fought or 
not. And it is holden, that the feconds of the party flaia 
are likewife guilty as acceflaries. ? Haw. 82. 

DUKE, is a name of dignity, and takes place next after 
the royal family. Among the Saxons, the name of dukes 
(duces) was frequent, and fignified, as among the Romans, 
the leaders or commanders of their armies: but after the 
Norman conqueft, our kings themfelves continuing for 
many generations dukes of Normandy, they would not 
honour any fubje&s with that title, till the time of 
Edward the third; who, claiming to be king of Franc** 
and thereby lofmg the ducal in the regal dignity, created 
his fon Edward the Black Prince, duke of Cornwall ; and 
many, of the royal family efpecially, were afterwards raifed 
to the fame honour. In the reign of queen Elizabeth, the 
whole order became extincl: ; but it was revived by her fuc- 
ceflbr king James the firft, in the perfon of George Villlers % 
fluke of Buckingham; and in the fucceeding reigns, many 
of the nobility have been advanced to that dignity*. 
I Black. 29j. 

DUM FUIT INFRA JETATEM, is a writ which lies 
for a perfon of full age, after having, when under age, alien-, 
cd his lands. 

DUM FUIT NON COMPOS MENTIS, is a writ which 
lies for one who hath recovered his underftanding, after hav- 
ing, when non compos, aliened his lands ; or for the heir of 
fuch alienor. 

DUN, down, which termination hath varied into don, 
fignifying a mountain, or high open place. So that the 
names of thofe towns which end in don, were either built on 
hills, or near themj in open places. 
1 

DUPLEX QUERELA, an ecclefiaftical procefs. See 
Double Quarrel. 

DUPLICITY, in pleading. See Double Pxe a. 

DURESS, 
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DURESS, is where one is wrongfully imprifoned, or re* 
(trained of his liberty contrary to law, till he executes a 
bond or other deed to another ; or is threatened to be killed 
or maimed, if he do it not : and a deed fo obtained is voi4 
in law. It is called durefs, from the Latin durities ; of which 
there are two forts, durefs of impri/onment, where a man 
actually lofes his liberty; and durefs per minas, where the 
hardfliip is only threatened and impending. Durefs per 
minas, or by threatening, is either for fear of the lofs of 
life, or elfe for fear of mayhem, or lofs of limb ; and this 
fear mult be upon fufficient reafon, and fuch as may fall upon 
a conftant man, A fear of battery, or being beaten, is not 
durefs ; neither is the fear of having one's houfe burned, or 
one's goods taken away, or deftroyed ; becaufe, in thefe 
cafes, a man may have fatisfa&ion in damages ;. but no fuit- 
able atonement can be made for the lofs of life or limb, 
j Black. 130, 

DYRGE, or dirge, a mournful fong over the dead; from 
the Teutonic dyrle, laudare, to praife and extol; whence it U 
a laudatory fong, Cowel. 

D YTENUM, a ditty or fong ; as, venire cum pie no dyteno, 
was to fing harvefthome. Ken. Par. Ant. 320, 

E A 

p*A, Sax. the water or river. Hence this appellation is 
joined to the proper names of places, as Eaton, Win- 
thelfea, Swanfea, and other fuch like, And in fome parts of 
the North, the mouth of a river on the fliore, between the 
Jiigh and Iqw water mark, is ftili called the ea* 

EALDERMAN, elderman, was a man chpfen to a place 
of fuperiority, on account of his age and experience ; as the 
Jenators were among the Romans* Hence the word alderman 
in corporations ; and hence the word earl^ which is pnly 4 
Contraction of ealderman* 

EARL, is a title of nobility, above a vifcount, and next 
below a marquis. He was anciently called Jhiremtn, becaufe 

the 
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the earls had each of them the civil government of a fever&l 
divifion or (hire. 

In Latin they are called comiies (a title firft ufed in the 
empire), becaufe they accompanied or attended the king* 
And after the Norman conqueft, they were for fome time 
called counts^ from whence the (hires are ftyled counties to 
this day. 

It is now become a mere title, they having nothing to do 
with the government of the county; which is now intirely 
devolved on the (heriff, the earl's deputy, or vice*comes. 

Anciently, there was no earl but who had a (hire or coun- 
ty for his earldom. But of later times, the number of earls 
greatly increafing, they have fometimes for their title fome 
particular part of a coutity, town, village, or place of refi«* 
dence. Alfo, befides thefe local earls, there are fome per- 
fonal and honorary , as earl marjhal of England; and others 
nominal, who derive their titles from the names of their 
families. 

In writs, and commiffions, and other formal inftruments, 
the king, when he mentions any peer, of the degree of an 
e?rl, ufWlly ftyles him trufty and well-beloved coufin ; an ap- 
pellation as ancient as the reign of Hen. 4. who being either 
by his wife, his mother, or his fillers, a£tually related or 
allied to every earl in the kingdom, artfully and conftantly 
acknowledged that connexion in all his letters, and other 
public a&s from whence the ufage has defcended to 
liis Tucceflbrs, though the reafon has long ago ceafed* 
I Black. 398. 

EARNEST, called by the civilians arrha, is part of the 

Erice paid down on a contraft made. If neither the money 
e paid, nor the goods delivered, nor tender made, it is no 
Contra&, and the owner may difpofe of the 'goods as he 
pleafes ; but if any part of the price be paid down, or any 
portion of the goods be delivered by way of earned, the pro- 
perty of the goods is bound by it. 2 Black. 30. 

EASEMENT, is defined to be a fervice or convenience 
which one neighbour hath of another, by charter or pre- 
fcription, without profit; as away through his land, a fink, 
a watercourfe, a wafliing place, or fuch likey Kitch. 105. 
But a multitude of perfons cannot prefcribe for an eafement, 
but for this they may plead cujlom. Cro. Ja. 1 70. 

EAVES- 
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EAVES-DROPPERS, are perfons that lifted under wid* 
dows, or eves or droppings of houfes, to liften after dift 
courfe, and thereupon frame flanderous and mifchievous 
tales. They are a common nuifance, and prefentable at 
the court leet ; or are indi&able at the feflions, and pu- 
nifhable by fine, and finding fureties for their good behaviour* 
4Black.i6S. 

ECCLESIASTICAL COURT, is that which is holden 
by the king's authority as fupreme governor of the church, 
in matters which chiefly concern religion; Wood. b. 4. c. 1. 

The jurifdi&ion of the ecclefiaftical court is either volutin 
tary or contentious. 1 . Voluntary is, where there is no oppo- 
fition, which confifts in vifiting churches, the clergy, and 
churchwardens of the feveral parifties and diftrids; in grant- 
ing fequeftrations, inftitution and induction to vacant bene^ 
fices, licences, difpenfations, probates of wills, adminis- 
trations of inteftates effe&s, and the like. 2. Contentious; 
which is, where there is plaintiff and defendant, in caufes of 
various kinds ; as, profanation of the Lprd's day, negle& of 
duty in minifters, difturbance of divine fervice, providing 
books and ornaments for the church, jaditat ion of marriage, 
divorce, alimony, defamation, payment of tithes, mortuaries* 
fynodals, procurations, dilapidations, reparation of churches, 
feats in churches, church rates, wills and adminiftrations 
when <5ontefted, and many other fuch like. Id. 

The proceedings in the ecclefiaftical court are regulated 
according to the pra&ice of the civil and canon laws, or ra* 
ther according to a mixture of both, corre&ed and new mo- 
delled by their own particular ufages, and the interpofition 
of the courts of common law. For if the proceedings in the 
ijpiritual court be ever fo regularly confonant to the rules of 
the Roman law, yet if they be manifeftly repugnant to the 
fundamental maxims of the municipal law of this realm; as 
(for inftance) if they require two witnefles to prove a faft 
where one will fuffice at common law, in fuch cafes a pro- 
hibition will be awarded againft them. 3 Black. 100. 

Their ordinary courfe of proceeding is, firft, by citation^ 
to call the party injuring before them. Then by libel, or 
articles drawn out in a formal allegation, to fet forth the 
plaintiff's ground of complaint. To this fucceeds the de- 
fendant's anpwer upon oath. If he denies or extenuates the 
charge, then they proceed to proofs by witnefles examined, 
and their depofitions taken down in writing, by an officer of 
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the court. If the defendant hath any circumftances to offer 
in his defence, he mult alfo propound them in what is called 
his defenfive allegation, to which he is intitled in his turn to 
the plaintiff's anfwer upon oath, and may from thence pro- 
ceed to proofs as well as his antagonift. But a man is not 
obliged to anfwer upon oath to any matter which may charge 
himfelf with a. criminal offence. When all the pleadings 
and proofs are concluded, they are referred to the confide- 
ration, not of a jury, but of the judge, who takes informa- 
tion by hearing advocates on both fides, and thereupon forms 
his interlocutory decree, or definitive fentence, at his own dis- 
cretion ; from which there generally lies an appeal, in the 
feveral ftages and gradations, from the archdeacon to the 
bifhop, from the bifliop to the archbiftiop, and from the 
archbiftiop to the delegates. But by the ftatute 25 Hen. 8. 
c. 19. if the decree be not appealed from in fifteen days, it 
is final. Id* 

EGYBTIANS. See Gypsies. 

AN EJECTMENT, properly fpeaking, lieth, where lands 
or tenements are let for a term 01 years, and afterwards the 
leffor, reverfioner, remainder man, or any ftranger, doth 
ejeft or ouft the leffee of his term : in this cafe, he (hall have 
this writ of eje&ment, to call the defendant to anfwer for 
entering on the lands fo demifed to the plaintiff for a term 
that is not yet expired, and eje&ing him. And by this writ 
the plaintiff lhall recover back his term, or the remainder of 
it, with damages. 3 Black. 199. 

Since the difufe of real aftions, this manner of proceed- 
ing is become the common method of trying the title to lands 
or tenements. Id. 200. 

In ftriclnefs, in order to maintain the a£k>u, the plain- 
tiff mult make out four points before the court, viz. title, 
leafe, entry, and ou/ler. Fhrft, he mull fhew a good title in 
the leffor, which brings the matter of right intirely before 
the court ; then, that the leffor, being feifed by virtue of 
fuch title, did make him the leafe for the prefent term % 
thirdly,, that he, the leffee or plaintiff, did enter or take pof- 
feffion in confequence of fuch leafe ; and then, laftly, that 
the defendant oujled or eje&ed him. Whereupon he fhalj 
have judgment to recover his term and damages ; and mall, 
in confequence, have a writ of pofieffion, which the flieriff 
is to execute, by delivering him the uadifturbed a^id peace- 
able poflfcffion of his term. Id. 202* « t 
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But ag much trouble and formality were found to attend 
the a£tual making of the leafe, entry, and oujler, a new and 
more eafy method of trying titles by writ of eje&ment was 
invented, which depends intirely upon a firing of legal fic- 
tions ; no a&ual teafe is made, no actual entry by the plain-* 
tiff", no a&ual oufter by the defendant ; but all are merely 
ideal, for the fole purpofe of trying the title* Id* 

To this end, on application to the court by the tenant ill 
pofieflion to be made defendant in the aclipn, it is allowed 
to him upon this condition, that he enter into a rule to con-* 
fefs, at the trial of the caufe, three of the four requifites for 
the maintenance of the plaintifPs a&ion, viz. the leafe, etttry % 
and oitfter ; which requifites, as they are wholly fi&itious, 
ftiould the defendant put the plaintiff to prove, he muft of 
courfe be nonfuited for want of evidence \ but by fuch ftU 
pulated confeffion of leafe, entry; and oufter, the trial will 
now (land upon the merits of the title only. Id. 203, 4. 

The damages recovered in thefe a£Hons, though for* 
merly their only intent, are now ufually (fince the title has 
been confidered as the principal queftion) very fmall and in- 
adequate, amounting commonly to one {hilling or fome othef 
trivial fum. In order therefore to complete the remedy, 
when the pofieflion has been long detained from him that 
has right, an a&ion of trefpafs alfo lies, after a recovery in 
ejectment, to recover the mefne profits which the tenant in 
pofieflion hath wrongfully received ; which a£tion may b£ 
brought in the name of either the nominal plaintiff in the 
eje&ment, or his leflbr, againft the tenant in pofleflibn, 
whether he be made party to the ejeftment, or fuffers judg- 
ment to go by default. Id. 20 5. 

Such is the modern way, of obliquely bringing in queftion 
the title to lands and tenements, in order to try it in this 
collateral manner ; a method which is now univerfally adopted 
in almoft every cafe. It is founded on the fame principle 
as the ancient writs of aflize, being calculated to try the 
mere poffeflbry title to an eltate, and hath fucceeded to thofe 
real a£ttons, as being infinitely more convenient for attain- 
ing the end of juftice •, becaufe, the form of the proceeding 
being intirely fi&itious, it is wholly in the power of the court 
to dire& the application of that fittion fo as to prevent fraud 
and chicane, and to difcover the real truth of the title : the 
writ of eje&ment and its nominal parties are judicially to be 
confidered as the fiftitious form of an a&ion really brought 
by the leflbr of the plaintiff againft the tenant in pofieflion 5 

invented, 
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Jnvetitedj under tire control and powtr of the court, fotf 
the advancement of juftice in many refpe&s ; and to force 
the parties to go to trial on the merits, without being in- 
tangled in the nicety of pleadings on either fide. 3 Black. 205. 
Burr. Maris/. 668. 

But a writ of eje&ment is not an adequate means to try 
the title of all eftates. For where the entry is taken away 
by diffeifin, defcents, lines, m and recoveries, and non-claim, 
no eje£hn£nt lies. So it doth not lie of an advowfon, a 
rent, a common, or other incorporeal hereditament (except 
for tithes, by virtue of the ftatute of 32 H. 8. c. 7.) j for on 
fuch things whereon an entry, cannot in faft be made, no 
entry (hall be fuppofed by any fid ion of the parties. Nor 
will an eje£tment lie, where the defendant has been twenty 
years in poffeffion, by the ftatute of limitations. For an 
eje&ment is a poffeflbry remedy, and only competent where 
the leffor of the plaintiff may enter. Therefore it is always 
neceffary for the plaintiff to mew, that his leffor had a right 
to enter, by proving a poffeffion within twenty years, or 
accounting for the want of it, under fome of the exceptions 
allowed by the ftatute. Twenty years adverfe poffeffion is a 
pofitive title to the defendant. It is not a bar only to the 
a£Hon or remedy of the plaintiff, but rather takes away his 
right of poffeffion, and in that cafe the plaintiff will be 
driven to his writ of right. 3 B/ack. 206. Burr. Mansf. 119. 

The ufual courfe in pra£Hce is, to draw a declaration, 
and therein to feign a leafe to a leffee, or to him that would 
try the title ; and to feign a cafual eje&or or defendant in 
the faid declaration ; and then to deliver the declaration to 
the eje&or named therein, who fends or delivers it to the 
tenant in poffeffion, and gives him notice in writing at the 
bottom, or on the back thereof, to appear and defend his 
title; otherwife that he the feigned defendant will fuffer 
judgment by default, whereby he the true tenant will b6 
turned out of poffeffion. To this declaration the true tenant 
may appear by his attorney, and confent to a rule to make 
him defendant in the place of the cafual eje£lor or feigned 
defendant, and to qonfefs a leafe, entry, and oufter, and at 
the trfal to (land upon the title only. Wood. b. 4. c. 4. 

Where the perfon himfelf cannot be come at, leaving a 
copy at his houfe with fome perfon there, or if no one can 
be met with, affixing a true copy of it on the door, (hall be 
deemed a good fervice. Burr. Mansf. 1116. 1 181. 
- Vol. I. X EIGNE, 
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EIGNE, Fr. t IJeft, or firft-born ; as baflard eigne and mtu 
Her pui/ne, are words ufed in our law, for the elder a baftard, 
and the younger legitimate. 

EIRE, Fr. (iter, J was the court ofjuftices itinerant, who 
were fent once in feven years with a general commiflion into 
divers counties, to hear and determine fuch caufes as were 
termed pleas of the crown. 

The eire of the firefly is the fame as the court called the 
jujUce feat j which was held once in three years by the juftices 
itinerant of the foreft. * 

ELECTION, is when a man is left to his own free will 
to take or to do one thing or another, which he pleafes. 

In all cafes, where feveral remedies are given, the law 
which gives the remedies to the party, gives him withal elec- 
tion to take which of the remedies he will, i Irtft. 14$. 

If a man grant by his deed a rent-charge to another, and 
the rent is behind, the grantee may chufe whether he will 
fiie a writ of annuity for this againft the grantor, or diftrain 
for the rent behind ; but he cannot do both. Litt. fe£t. 219. 

Where ele£Uon is given to feveral perfons, the firft ele&ion 
made by any of them fhall ftand. 1 Inft* 145. 

If a man grant a manor, except one dofe called N. and there 
are two clofes called by that name, one containing nine acres, 
and the other only three acres, the grantee fhall not in this 
cafe chufe which of the faid clofes he will have, but the gran- 
tor fhall have ele&ion which clofe fhall pafs. 1 Leon. 268. 

But if one grants an acre of land out of a wafte or com- 
mon, and doth not fay in what part, or how to be bounded, 
the grantee may make his ele&ion where he wilL 1 Leon. 30. 

If a man hath an eleftion to do one of two things, and 
one of them becomes impoflibie, he mull at his peril do the 
other. 1 LiU'Abr. 506. 

A perfon who hath brought a civil a£tion for an injury, 
fhall not be fuffered to proceed criminally by way of informa- 
tion at the fame time, but fhall make his ele£Hon in 
which method he will proceed, before the court will enter 
into the criminal complaint. Burr. Mansf. 720. 

If a bill in equity be brought, whilft an adion at law is 
carrying on upon the fame account, the lord chancellor wi4 
oblige the plaintiff to make his eleftion in which way he will 
proceed. 2 Atk. 166. 

But where -a creditor fues an executor at law, and at the 
fame time files his bill againft him in equity, the court will 

not 
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not require him to make his eleflion, in cafe the executor is 
attempting to prefer other creditors before him, by con- 
fcffing judgments to them. Barn. Cha. Ca. 278. 

ELEQIT, is a writ of execution, which is given by the 
ftatute 13 Ed. 1. c. 18. either upon a judgment for. debt or 
damages, or upon the forfeiture of a recognizance taken in 
the king's court. 1 Inft. 289. 

By the common law, a man could only have fatisfa£Uon 
of goods, chattels, and the prefent profits of lands, by the 
writs of fieri facias or levari, facias ; but not the pofleffion 
of the lands themfelves : fp that if the defendant aliened his 
lands, the plaintiff was oufted of his remedy. The ftatute 
therefore granted this writ, which is called an elegit, be- 
caufe it is in the eleEtion of the plaintiff whether he will fue 
out this writ or one of the former. 3 Black. 418. 

By this writ the (herifF (hall deliver to the plaintiff all 
the goods and chattels of the debtor (except oxen and beafts 
of the plough), and a moiety of his lands : and this muft be 
done by an inqueft to be taken by the fheriff. 1 Infl. 289. 

The other moiety of the lands was originally referved for 
the lord to diftrain for his fervices. And hence it is, that 
to this day copyhold and other like cuftomary lands are 
not liable to be taken in execution upon a judgment. 
3 Black. 418, 9. 

This execution, or feifing, of lands by elegit, is of fo high 
a nature, that after it the body of the defendant cannot be 
taken. But if execution can only be had of the goods, be- 
caufe there are no lands, and fuch goods are not fufficient 
to pay the debt, a writ may be had to take the body of the 
defendant. Id. 419. 

During the time that the plaintiff holds the lands To de- 
livered to him, he is called tenant by elegit. Yet he hath 
only a chattel intereft therein; and therefore it fhall not go 
to his heir, but to his executor, who is intitled to the debt, 
fojr the payment whereof this land is a remedy or fecurity. 
1 Black. 161. 

ELISORS (e/efiorsj, are two perfons appointed by the 
court to return a jury, when the fheriff and the coroners 
have been challenged as incompetent. In this cafe, the eli- 
fors return the wtit of venire dire&ed to them, with a panel 
of the jurors names. And their return is final, no chal- 
lenge being allowed to their array. 3 Black. 354. 
V • Xa ELOIGNE, 
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ELOIGNE (Fr. ejloigne, elongata ), is when the fheriff, t* 
a writ of replevy, returns that the goods are elongata, car- 
ried a long way off, to places to .him unknown \ in which 
cafe, the party replevying {hall have a writ of capias in w/- 
tkernavt> a term which fignrfies another or reciprocal diftrefs 
of the goods of the diftrainor, in lieu of the diftrefs for- 
merly taken by him, and eloigned or withheld from the 
owner : fo that here is now diftrefs againft diftrefs, one 
being taken to anfwer the other, by way of reprifal, and 2s 
a punifhment for the illegal behaviour of the original dif- 
trainor. For which reafon, goods taken in withernam can- 
not be replevied, till the original diftrefs is forthcoming. 
3 Black. 148. 

ELOPEMENT, is where a married woman, of her own 
accord, goes away and departs from her hufband, and lives 
with an adulterer. A woman thus leaving her hufband is 
faid to elope ; and in this cafe her hufband is not obliged to 
allow her any alimony out of his eftate, nor {hall he be 
chargeable for necefiaries for her ; and, where the fame is 
notorious, whoever gives her credit doth it at his peril. 

EMBARGO, is a prohibition upon {hipping not to go 
out of any port. This the king can enjoin in time of war by 
virtue of his prerogative 5 but, in time of peace, this may not 
be done without an acl: of parliament. 1 Black. 271, 

EMBLEMENTS, fignify properly the profit of land fownj 
but the word is fometimes ufed more largely, for any pro- 
duels that arife naturally from the ground; as corn, fruit, 
and the like. 

If the lefTee, being tenant at will, fow the land, and the 
leflbr after it is fown, and before the corn is ripe, put him 
out ; yet the lefTee {hall have the corn, becaufe he knew not 
at what time the leflbr would enter upon him. Otherwife 
it is, if tenant for years, who knows the end of his term, 
fows the land, and his term ends before the corn is ripe ; in 
this cafe the lefTor or he in reverfion fhall have the corn, be- 
caufe the lefTee knew the certainty of his term, and when it 
would end. Litt. 68. 

And the reafon why the tenant at will fhall have the corn 
is, becaufe his eftate is uncertain ; and therefore, left the 
ground fhould be unmanured, which would be hurtful to 
the public, he fhall reap the crop which he fowed in peace, 
I ; 12 " although 
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although the leflbr determine his will before it be ripe. And 
fo it is if he fet roots, or fow hemp, or flax, or any other 
annual profit; if, after the fame be planted, the leflbr ouft 
the leflee, or if the leflee die, yet he or his executors (hall 
have that year's crop. But if he plant young fruit trees, or 
young oaks, afhes, elms, or the like, or fow the ground 
with acorns, there the leflbr rhay put him out notwithftand- 
ing, becaufe they will yield no annual profit. 

So if tenant for life fows the ground, and dies, his execu- 
tors mail have the corn, becaufe his eftate was uncertain, 
and determined by the a£t of God. 

But if a woman (hat holds land during her widowhood fows 
the ground, and taketh hufband, the leflbr (hall have the 
corn, becaufe the determination of her eftate grew by her 
own a£t. 

If a man feifed of lands in fee hath iflae a daughter, and 
dieth, leaving his wife enfient with a fon, the daughter 
fows the ground, the fon is born, yet the daughter {hall have 
the corn, becaufe her eftate* was lawful, and defeated by 
the aft of God. 

Where there is a right to emblements, ingrefs, egrefs, 
and regrefs, are allowed by law to enter, cut, arid carry 
them away, when the eftate is determined, i Injl. 55. 
2 lnjl. 81. I Rolfs Abr. 727. 

EMBRACERY, is an attempt to corrupt or influence a 
jury, or any way incline them to be more favourable to the 
one fide than the other, by money, promifes, letters, threats, 
or perfuafions ; whether the juror on whom fuch attempt is 
made give any verdi£r. or not, or whether the verdict given 
be true or falfe. % Haw. 259* 

The puniffiment: of an embraceor is by fine and impri- 
sonment j and for the juror fo -embraced, if it be by taking 
money, the punimment is (by divers ftatutes) perpetual in- 
famy, imprifonment for a year, and forfeiture of tenfold the 
value. 4 Black. 140. 

EMBRING DAYS (from embers, afhes), are certain ex- 
traordinary days of fafting, wherein; by way of . greater hu- 
miliation, the people fate in afhes; who being at the fame 
time habited in the coatfer kind of cloth, are reprefented as 
repenting in fackcloth and afhes, 

ENDOWMENT (Lat. dos> dower), is the widow's por- 
tion 5 being a third part of all the freehold lands ;ar>d t$ne- 

X 3 menu 
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ments of which her hufband was feifed at my time during 
the coverture. Of lands, not freehold, her portion varies 
according to the cuftom in different places. Sometimes the 
word endowment is ufed metaphorically for an affignment of 
a provifion for a clergyman on erecting a church or chapel \ 
and more* particularly it was a portion of tithes fet out for a 
vicar towards his perpetual maintenance when the benefice 
was appropriated to fome of the religious houfes. 

ENGLESCHIRE, was anciently an amercement on the 
murder of a Dane by an Englijbman. It was introduced^ by 
king Canute^ to prevent his countrymen, the Danes y from 
being privily murdered by the Englijh ; and was afterwards 
continued by William the Conqueror, for the like fecurity 
to his Normans. And, therefore, if, upon inquifiticn had, it 
appeared that the perfon found flain was an Engli/hman, 
the country was excufed from this burden. But this was 
abolifhed by the ftatute -14 Ed. 3. c. 4. which enacts, that 
becaufe many mifchiefs have happened in divers counties* 
which had no knowledge of prefentment of Englefchire^ 
wnereby the commons of the cotinties were often amerced 
before the juftices in eyre 5 therefore no jullice errant from 
henceforth {hall put in any article of prefentment of Englef- 
chire, againft the commons of the counties or any of them, 
but the Englefchire and prefentment of the fame be wholly 
out and void for ever, fo that no perfon by this caufe may 
be henceforth impeached. 

According to fome authors, Englefchire was the proof that 
the party flain was an EngHJhman. Brail, lib. 3. tr. %. c. 15, 
Fleta, /. I. <% 30. 

ENGLISH TONGUE. By the 4 G. 2. c. 26. &6 G. 2. 
r. 14. all law proceedings (except technical words) fhall be 
in the Englifb language, and written in a common legible 
hand and character, and not in any hand commonly called 
court handy on pain of 50/. to him who fhall fue for the fame. 

ENTRY into lands is, where the legal owner takes pof- 
feffion againft another who hath entered without any right 
at all. In this cafe, the party intitled, without the forma- 
lity of bringing his action, may enter peaceably upon the 
land, declaring that thereby he takes pofleflion ; or he may 
enter on any part of the land in the fame county, declaring 
it to be in tne name of the whole 5 but if it lie in different 
counties^ he irfuft make different entries* 3 Black. 174. 
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If the claimant be deterred from entering by menaces or 
Itodily fear, he may make claim as near to the eftate as he 
can, with the like forms and folemnities : which claim is in 
force for a year and a day only. And therefore this claim, 
if it be repeated once in the fpace of every year and day 
(which is called continual claim), has the fame effeft with, 
and in all refpe&s amounts to, a legal entry. Id. 175. 

But if the difleifor die, and the lands detcend to his iflue, 
this takes away the entry of the right owner, becaufe the 
law calls the lands upon the iflue by force of the defcent: 
and therefore as the iflue comes to the lands by courfe of 
law, and not by his own aft, the law fo far prote&s his 
title, that it will not fuffer his poffefiion to be deveftcd, till 
the claimant hath proved a better right. Id. 176. 

ENTRY, writ of, is a writ direfted to the fheriff, re* 
quiring him to command the tenant of the land, that he 
render to the demandant the premifes in queftion, or appear 
in court on fuch a day, and fliew why he hath not done it» 
And this is what is called, from the emphatical words in 
the writ, precipe quod reddat. Of this writ there are four 
kinds : 1. A writ of entry fur dijfetfin, that lieth for the dif- 
feifee againft the difleifor, upon a diffeifin done by himfelf ; 
and this is called a writ of entry in the nature of an aflize. 
2. A writ of entry fur diffeifin in the per, for the heir by 
defcent, who is faid to be in the per 9 as he comes in by his 
anceftor. 3. A writ of entry fur diffeifin in the per and cui 9 
where* the feoffee of a difleifor maketh a feoffment over to 
another ; and then the form of a writ is, that the tenant 
tad no title to enter, but by a prior alienee, to whom the 
intruder demifed it. 4. A writ of entry fur diffeifin in the 
poft, which lies when after a diffeifin the land is removed 
from hand to hand in cafe of a more remote feifin, where* 
unto the other three degrees do not extend. 1 Lift. 238. 

But all thefe Writs are now entirely out of ufe j only the 
forms of them are preferved in the pra&ice of common re* 
coveries. But the title of lands is now ufually tried upon 
a&ions of ejeftment or trefpafs. 

EQUES AURATUS, is a knight fo called from the gilt 
fpurs that he wore. Hence in ancient charters, by way of 
a quit-rent, the tenant was bound to render to the lord 
yearly a pair of gilt fpurs. 

' X 4 EQUITY, 
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EQUITY, is a conftru&ion made by the judges, that 
cafes out of the letter of a ftatute, yet being within the fame 
mifchief or caufe of making of the fame, fhall be within thfc 
fame remedy that the ftatute provideth. And the reafon 
hereof is, for that the law maker could not poffittfy fet down 
all cafes in exprefs terms, i Inft. 24. For example : The 
ftatute of Gloucejier gives aftion of wafte againft him that 
holds lands for life or years ; and by the equity thereof a 
man (hall have a£tion of wafte againft a tenant that holds 
but for one year or half a year, which is without the words 
of the a&, but within the meaning of it ; and the words 
that enaft the one do by equity enacl: the other. T. L. 30J. 
In like manner, a cafe out of the mifchief -is out of the 
meaning of the law, though it be within the letter of it 
2 Infl. 106. 

EQUITY OF REDEMPTION. In ftrianefs of law, 
if money lent upon a mortgaged eftate be not paid at the 
day, the eftate becomes absolutely forfeited. But herein 
the courts of equity have interpofed : and if the eftate be 
of greater value than the fum lent thereon, they will allow 
•the mortgagor at any reafonable time to re-call or redeem 
his eftate, paying to the mortgagee his principal, intereft, 
.and cofts. Which advantage, allowed to mortgagees, is 
called the equity of redemption. But, on the other hand, the 
mortgagee may either compel the fale of the eftate, in order 
to get the whole of the money immediately, or elfe call upon 
the mortgagor to redeem his eftate prefently \ or, in default 
thereof, to be for ever foreclofed from redeeming the fame \ 
that is, to lofe the equity of redemption without poffibility 
of recalL Alfo, in fome cafes of fraudulent mortgages, the 
fraudulent mortgagor forfeits all equity of redemption what* 
foever. 2 Black. 158, 9. 

ERROR, writ of, lies for fome fuppofed miftake in the 
proceedings of a court of record ; for to amend errors in an 
inferior court not of record, a writ of falfe judgment lies. 
A writ of error lies only upon matter of law arifing upon 
the face of the proceedings, fo that no evidence is required 
to fubftantiate; or fupport it ; and there is no method of re- 
verfing an error in the determination of fa&s> but an attaint 
(which is now out of ufe), or by a new trial, which is now 
the common pra&ice. This writ lies from the inferior courts 
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• cf record in England into the king's bench, and from the 
king's bench in Ireland to the king's bench in England. It 
may likewife be brought from the common pleas at Weft- 
rninjler to the king's bench, and then frbnV the king's bench 
the caufe is removeable to the houfe of lords: From pro- 
ceedings on the law fide of the exchequer, a writ of error 
lies into the court of exchequer chamber before the lord 

* chancellor, lord treafurer, and the judges of the courts of 
king's bench and common pleas, and from thence to the 
houfe of lords. From proceedings in the king's bench in 
debt, detinue, covenant, account, cafe, ejeftment, or trefpafs, 
originally begun there by bill (except where the king is party), 
it lies to the exchequer chamber, before the juftices of 
common pleas and barons of the exechequer, and from thence 
alfo to the houfe of lords : but where the proceedings in the 
king's bench do not firft commence therein by bill, but by 
original writ fued out of chancery, the writ of error then 
lies, without any intermediate ftage of appeal, directly to 
the houfe of lords, the final refort for the decifion of every 
civil *i6tion, 3 Black. 406. 

ESCAPE: 

1. An efcape is, where one that is arretted gaineth his 
liberty, before he is delivered by courfe of law. T. L. 

2. Efcapes are either in civil or criminal cafes ; and in 
both refpe&s, efcapes may be diftinguiftied into voluntary and 
negligent ; voluntary >, where it is with confent of the keeper \ 
negligent^ where it is for want of due care in th$ keeper. 

. 3* In civil cafes: After the prifoner hath been fuffered 
voluntarily to efcape, the fheriff can never after retake him, 
fcut the fheriff muft anfwer for the debt : but the plaintiff 
may retake him at any time. In the cafe of a negligent 
efcape, the fheriff, upon frefh purfuit, may retake the prifo- 
ner ; and the fheriff fhall be excufed, if he hath him again 
before any a£Hon brought againft himfelf for the efcape. 

When a defendant is once in cuftody in execution, upoii 
a capias ad fatisfaciendum> he is to be kept in clofe and fafe 
cuftody; and if he be afterwards feen at large, it is an 
efcape ; and the plaintiff may have an aftion thereupon for 
his whole debt : for though upon arrefts, and what is called 
mefne procefs, being fuch as intervenes between the com- 
mencement and end of a fuit, the fheriff, till the ftatute 
6 isf 9 W. c. 27. might have indulged the defendant as he 
pleafed, fo as he produced him in court to anfwer the plain- 
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tiff* at the return of the writ ; yet, upon a taking in execu- 
tion, he could never give any indulgence ; for in that cafe 
confinement is the whole of the debtor's punimment, and ef 
the fatisfa£tion made to the creditor. 3 Black. 415, 6. 

A refcue of a prifoner in execution, either going to gaol 
or in gaol, or a breach of prifon, will not excufe tine Iheriff 
from being guilty of and anfwering for the efcape ; for he 
ought to have fufficient force to keep him, feeing he may 
command the power of the county. Id. 416. 

4. In criminal cafes : An efcape of a perfon arretted, by 
eluding the vigilance of his keeper before he is put in hold, 
is an offence againft public jullice, and the party himfelf is 
punifhable by fine and imprifonment : but the officer per- 
mitting fuch efcape, either by negligence or connivance, is 
much more culpable than the prifoner, who has the natural 
defire of liberty to plead in his behalf. ** Officers therefore, 
who after arrell negligently permit a felon to efcape, are alfo 
puniihable by fine: but voluntary efcapes amount to the fame 
kind of offence, and are puniihable in the fame degree, as 
the offence of which the prifoner is guilty, and for which 
he is in cuftody, whether treafon, felony, or trefpafs ; and 
this, whether he were a&ually committed to gaol, or only 
under a bare arreft. But the officer cannot be thus punifbed, 
till the original delinquent is actually found guilty or coa- 
vi£ted by verdift, confeffion, or outlawry, otherwife it might 
happen that the officet fhould be punifhed for treafon or 
felony, and the party efcaping, turn out to be an innocent 
man. But before the convi&ion of the principal party, the 
officer thus negle&ing his duty may be fined and imprifoned 
for a mifdemeanor. 4 Black. 1 29. 

By the ftatute 16 G. 2. £.31. to convey to any perfon in 
cuftody for treafon or felony any arms* inftrument of efcape, 
or difguife, without the knowledge of the gaoler, though 
no efcape be attempted ; or any way to affift fuch prifoner to 
attempt an efcape, though no efcape be a&ually made, is 
felony and tranfportation for feven years : or if the prifoner 
be in cuftody for petit larceny or other inferior offence, or 
charged with a debt of 100/. it is then a mifdemeanor, pu» 
nifhable by fine and imprifonment. 

ESCAPE WARRANT, is where a perfon committed or 
charged in cuftody in the king's bench or Fleet prifon, in 
execution, or on mefne procefs, goes at large ; then ah oath 
thereof made before a judge of the court where the aftion 
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was brought, a warrant {hall be iflued, clire&ed to aU the 
iherifFs and other officers throughout England, to retake the 
prifoner, and commit him to gaol where taken, there to re* 
main till the debt fhall be fatisfied. 

ESCHEAT, from the French //choir, to happen, {lgnifiea 
chance or accident, and in our law denotes an obftru&ion 
of the courfe of defcent, and a confequent determination of 
the tenure, by fome unforefeen contingency; in which-yafe* 
the land naturally refults back, by a kind of reverfion, tot 
the original grantor, or lord of the fee. 2 Black. 244. 

Efcheat happens either for want &f heirs of the perfon bit 
feifed, or by his attainder for a crime by him committed 5 
in which tatter cafe, the blood is tainted, ftained, or cor-* 
rupted, and the inheritable quality of it is thereby extus* 
guifhed. 

. Efcheat whereby the defcent is impeded for want of haxi 
is, where the tenant dies without any relations on the part 
df any of his anceftors, or where he dies without any reia-. 
tions of thofe anceftors, paternal or maternal, from whom 
his eftate defcended ; or where he dies without any relations 
of the whole blood. Baftards alfo are incapable of inherit- 
ance 5 and therefore if there be no other claimant than fuch 
illegitimate children, the land fhall efcheat to the lord : and, 
as baftards cannot* be heirs themfelves, fo neither can thejr 
have any heirs but thofe of their own bodies ; and therefore 
if a baftard purchafe lands, and dies feifed thereof without 
iflue and inteftate, the land (hall efcheat to the lord of the 
fee. Aliens alfo, that is, perfons born out of the king*9 al- 
legiance, are incapable of taking by defcent \ and,, unlefs • 
naturalized, are alio incapable of taking by purchafe ; and, 
therefore, if there be no natural-born fubjecl: to claim, fuch 
lands in like manner fhall efcheat. 

By attainder for treafon or other felony, the blood of the 
perfon attainted is fo far corrupted, as to be rendered no 
loftger inheritable. But in this cafe a difference is to be noted, 
between forfeiture of lands to the king, and efcheat to the lord 
of the fee. Before the introduction of feuds, part of the 
punifhment for fuch offence was forfeiture of lands to the 
crown; afterwards, efcheats being introduced in confequence 
of the feudal tenure, they operated in fubordination, as it 
were, to this more ancient and fuperior law of forfeiture. 

The doctrine of efcheat upon attainder is properly this ; 
that the blcfod of the tenant, by the coromiflion of any felony 
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(under which denomination all treafons were formerly com* 
prized), is corrupted and Rained, and the original donation 
of the feud is thereby determined, it being always granted 
to the vafal on the implied condition of his well demeaning 
himfelf. In confequence of which corruption and extin&ion 
of hereditary blood, the land of all felons would immediately 
reveft in the lord, but that the fuperior law of forfeiture in- 
tervenes, and intercepts it in its paflage 5 in cafe of treafon, 
for ever } in cafe of other felony, for only a year and a day ; 
after which time it goes* to the lord in a regular courfe o£ 
cfcheat. ... . * 

As a confequence of this doftrine of ^cheats, all lands of 
inheritance immediately revelling in ^he lord, the wife of the 
felon was liable to loferhef dower, till the ftattite 1 Ed. 6. 
e* 12, enacted, that albeit any perfdh -be attainted of mj£- 
prifion of treafon, murder, or felony, yet his wife (hall enjoy, 
her dower. But {he has not this indulgence where the an- 
cient law of forfeiture operates* for it is provided byth& 
ftatute 5 £5* 6 Ed. 6. c. 1 u that the wife of one attainted d£ 
kigh treafon fliall not be endowed at all. -2 Black* c. 15. - 

ESCHE ATOR, was an officer appointed in every county, 
whofe employment was, in. cafe of the death of any of the 
king's tenants in capites to take the lands into the king's 
nands, and to inquire by a jury, how much land fuch tenant 
held, what was the yearly value thereof, who was his heir, 
and of what age, t that t the king might be anfwered of the 
wardfliip and marriage of fuch tenant, if he or fl\e were, 
within the age appointed by law. 

ESCROW, is a deed delivered, not to the grantee, but 
to a third perfon, to hold till fome conditions be performed 
on the part of the grantee in which cafe, it is not delivered 
as a deed, but as an efcrow ; that is, as a fcrouul or writings 
which is not to take effeft as a deed, till the conditions be 
performed j and then it is a deed to all intents and purpofes. 
2 Black. 307. 

ESCUAGE, fcutagiurn, fervice of the ftiield, was where 
vl man holding lands by knights fervice waS obliged to attend 
the king perfonally in his wars; and was afterwards changed 
into a pecuniary compenfation. 1 In/1. 68. 

ESPLEES ( expletta, from expleo J, are the products which 
jround or land yield, as the hay ot the meadow, the herbage 

of 



Digitized by Google 



ESS 



of the pafture, corn of the arable, rents and fervices. So of 
an advowfon, the taking of tithes in grofs by the parfon j 
of wood, the felling of wood 5 of an orchard, the fruits 
growing there ; of a mill, the taking of toll : thefe, and, 
fuch like uTues are termed efplees. In a writ of right of land* 
of an advowfon, or the like, the demandant ought to allege 
in r his count, that he or his anceftor took the efplees of the 
thing in demand j otherwife the pleading will not be 
good. y. L. 

ESQUIRE, efcuyer, fcutarius, called by the Saxons fchilt 
inaben (fhield-knave, the word knave having anciently fignified 
fervant J, is a name of dignity, next above the common title 
of gentleman, and below a knight. Heretofore it fignified 
one that was attendant, and had his employment as a fervant, 
waiting on fuch as had the order of knighthood, bearing their 
ftiidds, and helping them to horfe, and fuch like. And 
this title is of that nature with us now, that to whomfoever 
either by blood, or place in the ft ate, or other eminency, we 
conceive fome higher attribute fhould be given than the fole 
title of gentleman, knowing yet that he hath no other ho- 
norary title legally fixed on him, we ufually ftyle him an 
efquire, in fuch paffages as require legally that his degree or 
ftate be mentioned. Seld. Tit. of Honour. 

Mr. Camden reckons up four fpecies of efquires, particu- 
larly regarded by the heralds : 1. The eldeft Ions of knights, 
and their eldeft fons, in perpetual fucceftion. 2. The eldeft 
fons of younger fons of peers, and their eldeft fons, in like 
perpetual fucceflion. Both of which fpecies are efquires by 
. birth. 3. Efquires created by the king's letters patent, or 
other inveftiture, and their eldeft fons. 4. Efquires by vir- 
tue of their office, as juftices of the peace, and others who 
bear any office of truft under the crown. 

Thofe which were created by patent or inveftiture, were 
called efquires of the king, and wore a collar of SS. and had 
a pair of filver fpurs (by way of diftin&ion from the knights, 
who had gilt fpurs), and they attended upon the king in war, 
and carried his fhield before him. 

Unto thefe may be added all Irifh and foreign peers, and 
alfo the eldeft fons of peers of Great Britain ; for all thefe 
are only efquires in our law, and mull be fo named in all 
legal proceedings. I Black. 406. 

ESSOIN, effonium, is derived of the French effomer % or 
exomer, which fignifies to excufe 5 fo 3s an ejbin, in legal 
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underftanding, Is an excufe of a default by reafon of iornt 
impediment or difturbance, and is as well for the plaintiff as 
for the defendant, and is all one with that which the civi- 
lians call excufatto : It is a craving of further time. Of 
effoins there have been five kinds : I. De fervitio regis. 2, In 
terrain fancram. 3. Ultra mare. 4. De malo lefti. 5, De 
malo veniendi ; and this is the common eflbin. 2 Inft. 125. 
The eflbin day in court is regularly the firft day of the term, 
but the fourth day after is allowed of favour. Wood- b. 4* c. f • 

ESTATE, in lands, tenements, and hereditaments, fig* 
nines fuch intereft as the tenant has therein : fo that if a man 
grant all his ejlate to fuch an one and his heirs, every thing 
that he can pofiibly grant (hall pafs thereby. It is called in 
Latin Jlatusy iigiuiymg the condition or circumftance in which 
the owner {lands with regard to his property. 2 Black. 403. 

ESTOPPEL, is fo called becaufe thereby a man is Jcfpcd 
or concluded from faying any thin? againft his own a£t. Of 
eftoppels there are three kinds ; by matter of record ; by 
matter in writing ; and by matter without writing. 1. By 
matter of record as by letters patent, fine, recovery, plead* 
ing, taking of continuance, confefEon, imparlance, warrant 
of attorney, admittance. 2. By matter in writing ; as by 
deed indented, by making of an acquittance by deed indent* 
ed or deed poll, by defeafance by deed indented or deed 
poll. 3. By matter without writing j as by livery, by entry, 
by acceptance of rent, by partition. 1 Inft. 352. 

Every eftoppel ought to be reciprocal ; that is, to bind 
both parties : and this is the reafon that regularly a ftranger 
fiiall neither take advantage nor be bound by eftoppel. Pri- 
vies in blood as the heir> privies in eftate as the feoffee or 
leflee, privies in law as the lord by efcheat, tenant by the 
curtefy, tenant in dower, the incumbent of a benefice, and 
others that come under by aft in law, or in the poft, fliall 
be bound by and take advantage of eftoppels. Id. 

If a man is bound in an obligation by a wrong name, and 
afterwards is fued by that name on the obligation, he {hall 
not be received to fay in abatement that he is mifnamed, but 
fhall anfwer according to the obligation, though it be wrong i 
. and forafmuch as he ;s the fame perfbn that was bound, 
he is efiopped and forbidden in law to fay contrary to his 
*rwn deed other wife he might take advantage of his own 
wrong, which the law will not fuffer. 

xx ESTOVERS, 
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ESTOVERS (from tfioffer> to furnife), is a liberty of 
taking ncceffary wood for the ufe or furniture of a houfe or 
farm. And tnis any tenant may take from off the land 
let or demifed to him, without. waiting for any leave, affign- 
racnt, or appointment of the leflbr, unlefs he be redrained 
by fpecial covenant to the contrary. 2 Black. 35. 

Alfo in a divorce between hufband and wife, where die 
law allows unto her alimony out of her hulband's eftate, 
this is fometimes called her ejlovers : for which, if he refufes 
payment, there is (befides the ordinary procefs of excommu- 
nication) a writ at common law de eftoveriu kabendis> in or- 
der to recover it. 1 Black. 441. 

ESTRAYS, are fuch goods as are found in any manor 
or lordfhip, and no man knows the owner of them: in 
whicl\ cafe they belong to the king, or to the lord of the 
manor by fpecial grant from the crown. 1 Black. 297- 

But in order to veft an abfoiute property in the king, or 
his grantee, they mull be proclaimed in the churclvand two 
market towns next adjoining to the place where they arc 
found ; and then, if no man claim them within a year and 
day after fuch proclamation, the owner hath loft all further 
property therein : but if they be not proclaimed, the owner 
*nay take them again at any time. Id. 

Any animal may be eftray, that is by nature tame or re- 
c&aimable, and in which there is a valuable property, fo as 
that the fame may be a fufficient pledge for -the expence of 
the lard of die franchife in keeping them the year and day. 
For lie that takes an eftray is bound, fo long as he keeps it, 
to feed it and keep it from damage, and may not ufe it by 
way of labour, as to ride an horfe or the like, but is liable 
to an a&ion for fo doing* Yet he may milk a cow, or do 
any thing which tends to the prefervation, and is for the be- 
nefit 4>f die animal. Id. 298. 

An eftray ought to be put in feme feveral ground in fome 
open place, and not in any covert of wood, that the owner 
may have a view of it ; for if it be in covert, the property 
is not changed, though it be there a year and a day* 
Kitcb. 23- 

The owner, if it be within the year and day, may take 
it without telling any marks, or making proof of property ; 
but this may be done upon the trial, if contefted. 2 SalL 686. 

And the lord ought to make a demand of what the amends , 
ihoutd bej and then if the owner think* the demand un- 
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reafonable, he may tender fuflicient amends ; and if the Ior4 
ftiall not accept it, this fhall be fettled by the jury upon triah 
But it is enough in this cafe to tender amends generally^ 
without expreffmg any certain fum. For this differs front 
the tender of amends for trefpafs, where, if a man pleads a 
tender, he muft fliew what he tendered, and the law puts 
this difficulty upon him, becaufe he is the wrong doer : but 
the owner of the ftray is no wrong doer; and he cannot know 
how long his bead hath been in the lord's cuftody, nor how 
much will make a proper fatisfa&ion. Id. 

If the eftray within the year ftray out of the manor, the 
lord may chafe it back, unlefs it be feifed by another lord 
who hath eftrays ; but if it be feifed by fuch other lord, the 
firft hath no poffibility of recovering it, for until the year 
and day be pa It, he hath no property therein ; and the fe- 
cond muft proclaim it again* Kitch. 81. ; 

ESTREAT, extraBum, is ufed for a true copy or note 
of fome original writing or record, and efpeciafiy of fines 
and amercements impofed in the rolls of a court, and ex* 
traBed or drawn out from thence, and certified into the 
court of exchequer; whereupon procefs is awarded to the 
iheriff to levy the fame. And all clerks of the peace and 
town-clerks (hall, within twenty days after Sept. 29, yearly, 
deliver to the iheriff a true eftreat of all fines and forfeitures 
in their refpe&ive courts ; and fhall, before the fecond Men* 
day after the morrow of All Souls , yearly deliver into the 
exchequer a duplicate thereof, and (hall then make oath of 
the truth of the fame. 22 &f 23 C. 2. c. 22. 4 & 5 W.c. 24* 

ESTREPEMENT, is an old French word, and fignifies 
wafte or extirpation. It is a writ which lay at the common? 
law to prevent the committing of wafte 5 but now the mod 
ufual way of preventing wafte is by injunction out of a court 
of equity. 3 Black. 227. 

EVIDENCE - 

1. Evidence, what. Evidence, in legal understanding, doth 
not only contain matters of record, as letters patent, fines, 
recoveries, inrollments, and the like ; and writings under 
feal, as charters and deeds ; and other writings without feal* 
as court rolls, accounts, arid fuch like *, but in a larger fenfe 
it containeth alfo the teftimony of witnefles, and other proofs 
to be produced and given for the finding of any iffue joined 
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( between the parties. And it is called evidence, Becaufe thereby 
the point in iffue is to be made evident to the jury, i 

2. The bejl evidence is required. One general rule that runs* 
through the whole do£trine of evidence is this, that the belt 
evidence that can be had mall be required. Thus, in order 
to prove a leafe for years, nothing lefs fhall be admitted but 
the very deed of leafe itfelf, if in being 5 but if it be pofitivcly 
proved to be burned or deftroyed (not relying on any loofe 
negative, as that it cannot be found, or the like), then an 
attefted copy may be produced, or parol evidence given o£ 
its contents. 3 Black. 368. 

3. Written evidence. Evidence is of two kinds, written, 
evidence, and the evidence of witnefles. Written evidence 
is various : fuch as acls of parliament ; which, if public afts, 
are to be taken notice of by the court, without being proved; * 
but private a&s mult be proved by copies thereof compared 
with the parliament roll. Theory of Evid. 2. 8. . 

Records of the king's courts prove themfelves. But if co- 
pics of them are produced, they muft be proved by witnefles 
to be true copies. 10 Co. 92. So alfo of public matters 
which are not of record, as the court rolls of a manor ; for 
they are the public rolls by which the inheritance of every 
tenant is preferved. Theory of Evid. 22, 3. 

Depofttions of witnefles taken in a court of record may be^ 
read, when the witnefs is dead, but not when the witnefs is 
living ; for then they are not the beft evidence that the na- 
ture of the thing is capable of; unlefs it {hall appear that the 
witnefs hath been fought, and cannot be found. Id. 30, 

A verdicl (hall not be given in evidence, but between fuch 
who were parties or privies io it : neither mail it be admitted 
without producing a copy of the judgment founded upon it; 
becaufe it might be that the judgment was arretted. Id. 18^ 
19. 21. 

A decree in equity may be given in evidence between tha 
fame parties or all claiming under them. Id. %6* 

In cafes where deeds have been deflroyed by burning of . 
houfes, by rebellion, by rpbbers ; or where the defendant 
himfelf has the deed which concerns the land in queftion,. 
and will not produce it, a copy of it hath been admitted, of: 
an abftradi, or even parol evidence of the contents. Id. 54. 

The confejfton of the defendant taken before juftices o£ 
the peace is allowed to be given in evidence againft the party, 
confefling, but not againft others. 2 Haw. 429. 
% Vol. I. Y % A copjf 
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A copy of the probate tf a will is good evidence, where 
die will itfelf is of chattels; for there the probate is sur 
original taken by authority, and of a public nature : other- 
wife, where the will is of things in the realty j becaufe in 
fuch cafe the ecclefiaftical courts have no authority to take 
probates ; therefore fuch probate is but a copy, an^ the copy 
of it is no more than the copy of a copy. 3 Soli. 154. So 
the copy of a church regi/ler, of town books, and the like, arc 
good evidence. L. Raym. 154. 

A Jhop book fcall not be allowed in evidence on an a&ion 
for money due for wares delivered above a year before the 
a&ion brought. 7 Ja. c. 1 2. 

A man's book of accounts is no evidence for the owner of 
the book, but for the adverfc party ; for his book cannot be 
c f better credit than his oath, which would not ferve in his 
own cafe. Tr. per Pais. 348. 

Similitude of hands is no evidence j but faying that he was 
well acquainted with his writing, and knew it to be his 
writing, is evidence : and in fome circumftances this is not 
neceflary 5 as where the handwriting to be proved is of a 
perfon rcfiding abroad, one who hath frequently received 
letters from him in a courfe of correfpondence, hath been 
- admitted to prove it, though he had never feen him write. 
Theory of Evid. 25. f 

4. Evidence of witnejfes. An infant of the age of fourteen 
years may be fworn, for that is by law limited to be the age 
of discretion. And in fome cafes an infant of tender years 
may be examined, which poflibly, being fortified with con- 
current evidences, may be of fome weight 5 efpecially in 
cafes of rape, buggery, and fuch crimes as are pra&ifed 
upon children : but in no cafe (hall an infant be admitted as 
evidence without oath. Str. 700. 1 Atk. 29. 

If a juror is a witnefs in a caufe, he ought to be fworn 
tfpenly in court, where he may be crofs-examined, and not 
report the matter privately to his companions. Bac. Abr. 
Evid. 

An attainder of felony, perjury, or forgery, or a judgment 
for any heinous crim£, are good caufes of exception againft 
a witnefs. But no fuch convi&ion or judgment can be made 
ufe of to this purpofe, unlefs the record be produced in 
court. And it is a general rule, that a witnefs fhall not be 
alfeed any queftion, the anfwering to which might oblige 
him to accufe himfelf of a crime % and that his credit is to 
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be impeached only by general accounts of his charafter and 
reputation, and not by proofs of particular crimes, whereof 
he never wate convidted. 2 Haw. 433. 

It is an uncontefted rule, that it is a good exception 
againft a witnefs, that he is either to be a gainer or lofer by 
the event of a caufe, whether fuch advantage be dire£l and 
immediate, or confequential only. Except in criminal cafes, 
where, from the neceflity of the thing, interefted perfons 
are allowed as witnefles, otherwife in many cafes it would? 
be impoffible to convift offenders ; as particularly in the 
cafe of robbery. 1 Haw. 433. 

A trujlee may be a witnefs if he hath releafed his truft, but 
not if he hath conveyed it over. , Sid. 315. 

An heir at law may be a witnefs concerning the title tp 
the land, but the remainder man cannot, for he hath a pre- 
fent intereft, but the heirlhip is a mere contingency, 
i Salk. 283. 

If a man hath been examined on interrogatories, being at 
that time difinterefted, and afterwards becomes interefted* 
his depofition may be given in evidence; becaufe his evi- 
dence muft be taken as it flood at the time of his exami- 
nation. So if a witnefs to a bond becomes afterwards the 
reprefentative of the obligee, his hand muft be proved as 
if he were dead. 2 Atk. 61 5. 

Ancient deeds of thirty years (landing prove themfelves 5 
and need not witnefles to prove the handwriting. 3 Black. 

3 6 7- 

No evidence of a difcourfe with another will be admitted, 
but the man himfelf muft be produced 5 yet in fome cafes 
(as in proof of any general cuftoms, or matters of common 
tradition or repute) the courts admit of hear/ay evidence, or 
an account of what perfons deceafed have declared in their 
life-time : but fuch evidence will not be received of any 
particular fa&s. Id. 368. For, generally, no evidence ought 
to be admitted but what is upon oath ; and if the firft fpeech 
was without oath, another oath that there was fuch fpeech 
makes it no more than a bare fpeaking, and fo of no value 
in a court of juftice ; and befides, the adverfe party had 
no opportunity of a crofs-examination ; and if the witnefs 
is living, what he has been heard to fay is not the beft evi- 
dence that the nature of the thing will admit. Theory of 
Evid. in. 

In the cafe of Doe on the feveral demifes of Church and 
Phillips v. Perkins and others, T. 30 G. 3. it was adjudged, 

Y 2 * that 



Digitized by Google 



324 



£ X A 



that a witnefs may rcfrefli his memory by any book or paper, 
provided he can afterwards fwear to the fa£t from his own 
recol left ion 5 but if he cannot fwear to the fa£fc from re- 
coUe&ion any further than as finding it entered in a book 
or paper, then the original book or paper muft be produced^ 
for he (hall not be allowed to give evidence from a copy or 
cxtra£t from it. Caf. by Durnf. and Eajl> 3 V. 749. 

5. Procefs to caufe nvitnejfes to appear, Procefs to caufe 
witneffes to appear (in civil cafes) is by writ of Jubpana ad 
tejlificandum : which commands them, laying afide all pre- 
tences and excufes, to appear at the trial, on pain of ioo/- 
to be forfeited to the king * to which the ftatute 5 El. c. 9. 
hath added a penalty of 10/. to the party grieved, and da- 
mages equivalent to the lofs fuftained by want of his evi- 
dence. But no witnefs, unlefs hid reafonable expences be 
tendered him, is bound to appear at all ; nor, if he appears, 
is he bound to give evidence till fuch charges are a&ually» 
paid him; unlefs it be within the bills of mortality. 
3 Black. 369. 

In criminal cafes, if a witnefs hath been bound over, and 
do not appear, he fhall forfeit his recognizance. 

6. Manner of giving evidence. He who affirms the matter 
in iffue, whether plaintiff or defendant, ought to begin to 
give evidence ; for a negative regularly cannot be proved : 
And therefore it is fufficient to deny what is affirmed, until 
it be proved. But when the affirmative is proved, the other 
fide may conteft it with oppofite proofs 5 for this is not pro- 
perly proving a negative, but the proof of fomething totally 
inconfiftent with what is affirmed: as if the defendant be 
charged with a trefpafs, he need only make a general denial 
of the faft, and if the faft be proved, then he may prove a 
propofition inconfiftent with the charge, as, that he was at 
another place at the time, Tkeo. of Evid. 116. 

The counfel of that party which begins to maintain the 
iflue, ought to conclude. Tr. per Pais. 220. 

EWAGE (from the French eau y water), is toll paid for 
water carriage. 

EXACTION, is a wrong done by an officer, or one in 
pretended authority, by taking a reward or fee for that 
which the law allows not. And the difference between ex- 
action and extortion, is this : Extortion is, where an officer 
-extorts more than his due, when fomething is due to him : 

Exadioa 
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Exa&ion is?, when he wrefts a fee or reward where 
none is due. For which the offender may be indi&ed, 
fined, and imprifoned. 

EXAMINATION. If a felony is committed, and one is 
brought before a juftice upon fufpicion thereof, and thejuf- 
tice finds, upon examination, that the prifoner is not guilty, 
yet the juftice fhall not difcharge him, but he mull either be 
bailed or committed: for it is not fit, that a man once 
arrefted, and charged with felony, or fufpicion thereof, 
fliould be delivered upon any man's difcretion, without far- 
ther trial. In order to which, the examination and informa- 
tion of the parties muft be taken ; which muft be certified to 
the next gaol delivery. But this examination of the perfon 
accufed, ought not to be upon oath ; but if, upon his ex- 
amination, he fhall voluntarily confefs the matter, it may be 
proper that he fet his hand to it ; which being afterwards 
fworn to by the juftice or his clerk, may be given in evi- 
dence againft the party confefling, but not againft others. 
Dalt. c. 164. 

EXCEFflON, is a flop or ftay to an aaion; and is di- 
yided into dilatory, and peremptory. In law proceedings, it 
is a denial of a matter alleged in bar to the a&ion. And in 
chancery, it is what is alleged againft the fufiiciency of an 
anfwer, or the like. The counfel in a caufe are to take all 
their exceptions to the record at one time, and before the 
court hath delivered any opinion therein. 1 LilL Abr. 559. 

Exception in deeds and writings keeps the things from paf- 
fing thereby, being a faving out of the deed, as if the fame 
had not been granted j but it muft be a particular thing out 
of a general one, as a room out of an houfe, a parcel of 
ground out of a manor, timber.-trees out of land. There is 
a diverfity between an exception (which is always part of the 
thing granted, and a thing in ejfe) f and a refervation, which is 
always a thing not in ejje, but newly created or referved out 
of the land or tenement demifed ; as for inftance, a rent to 
be paid to the leflbr by the leflee. 1 Injl. 47. 

Exception to evidence. See Bill of Exceptions. 

AN EXCHANGE is a mutual grant of equal interefts, 
the one in confideration of the other. 2 Black. 323. 

An exchange may be made of things that lie either in 
grant or in iivery. But no livery of feifin, even in ex* 
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changes of freehold, is neceffary to perfeft the conveyance : 
for each party (lands in the place of the other, and occupies 
his right, and each of them hath already had corporal pof- 
feffion of his own land. But entry mult be made on both 
fides ; for if either party die before the entry, exchange is 
iroid, for want of fufficient notoriety. Ibid. 

Anciently, exchanges of lands lying m the fame county, 
were good without deed; bat if the lands were in feveral 
counties, or if it were of things that lie in grant, as advow- 
fons, rents, commons, and the like, an exchange of them, 
although they were ill one and the fame county, was not 
good without deed, i Injl. 50. But now, by the ftatute 
of frauds and perjuries, 29 C. 2. c. 3. a deed fecmeth gene- 
rally to be required, though the lands He in the fame coun- 
ty: For thereby it is ena&ed, that no eftate or intereft, 
either of freehold or term of years, or any uncertain intereft, 
not being copyhold, or cuftomary intereft, of any lands, te- 
nements, or hereditaments, fhall be affigned, granted, or 
furrendered, unlefs it be by deed, or note in writing, figned 
by the party or his agent, lawfully authorifed in writing, or 
by a£t and operation of law. 

In exchanges, it behoveth, that the eftates which both 
parties have in the lands exchanged, be equal; for if the 
one granteth that the other fhall have his land in fee tail, 
for the land which he hath of the grant of the other in fee 
fimple, although the other agree to this, yet this exchange, is 
void, becaufe the eftates are not equal : In like manner it 
is, where it is agreed between them, that the one fliall have 
in the one land fee tail, and the other in the other land but 
for term of life ; or if the one {hall have in the one land 
fee tail general, and the otfier in the other land fee tail 
fpecial. So that always it behoveth, that in exchange the 
eftates of both parties be equal ; that is, if the one iath a 
fee fimple in the one land, the other fhall have like eftate in 
the other land ; and if the one hath fee tail in the one land, 
the other ought to have the like eftate in the other land ; 
and fo of other eftates. But it is not material in the ex- 
change, that the lands be of equal value, but only that they 
be equal in kind and manner of the eftate given and taken. 
I ItiR. 51. 

And there are two things further particularly neceflary to 
the perfe&ion of an exchange. Firft, that the word exchange 
be ufed ; which is fo effential, that it cannot be fupplied 
by any other word, or dcfcribed by ^ny circumlocution* 

Secondly, 
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Secondly, that there be an execution by entry or claim in thf 
Kfe of the parties, i Inft. 51. 

For the parties have no freehold in deed or in law in 
thevi, before they execute the fame by entry ; and therefore 
if one of the parties die before the exchange be executed bj 
entry, the exchange is void, 1 Inft. 50. 
. So if two parfons, by confent of patron and ordinary, 
exchange their preferments ; and the one is prefented, infti- 
tuted, and induced, and the other is prefented, and infti- 
tuted, but dies before indu&ion ; the former fliall not keep 
his new benefice, becaufe the exchange was not com* 
pleted; and therefore he fliall return back to his own. 

2 Black. 323. 

So if, after an exchange of lands or other hereditaments, 
either party be evi&ed of thofe which were taken by him in 
exchange, through defe£t of the other's title \ he fliall return 
back to the pofleflion of his own, by virtue of the implied 
warranty contained in all exchanges. Ibid. 

If an infant exchange lands, and after his full age occupy 
the lands taken in exchange, the exchange is become per- 
fect: for the exchange at firft was not void but voidable. 
I Inft. 51. 

As concerning dowers the wife fliall not be endowed botfe 
of the land given in exchange, and of the land taken in ex- 
change, although the hulband was feifed of both 5 but fhe 
may have her eleftion to be endowed of which flie will. 
Bid. 

EXCHEQUER, is an ancient court of record, fet up by 
William the Conqueror, as part of the aula regia, though re-» 
gulated and reduced to its prefent order by king Edward 
the firft ; and intended, principally, to order the revenues of 
the crown, and to recover the king's debts and duties. It is 
called the exchequer, fcaccharium % from the chequed cloth, 
refembling a chefs board, which covers the table there. 

3 Black. 43. 

' It confifts of two divifions : the receipt of the exchequer, 
which manages the royal revenue ; and the court, or judi- 
cial part of it, which is again divided into a court of equity 
and a court of common law* Id. 44. 

The court of equity is held in the exchequer-chamber, be- 
fore the lord treafurer, the chancellor of the exchequer, the 
chief baron, and the three inferior barons. The primary 
and original bufinei* of this court is to call the Jung's debt- 
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ors to account, by bill filed by the attorney general ; and to 
recover any lands, tenements, or hereditaments ; any goods, 
chattels, or other profits or benefits, belonging to the crown. 
But by fi&ion of law, all kinds of perfonal aftions may be 
now profecuted in the court of exchequer. Id. 

And this gives original to the common law part of their 

{'urifdi&ion, which was at firft eftablifhed merely for the 
benefit of the king's accountants, and is exercifed by the 
barons only of the exchequer, and not the treafurer, or 
chancellor. The writ upon which all proceedings here are 
grounded, is called a quo minus ; in which the plaintiff fug- 
gefts that he is the king's farmer, or debtor, and that the de- 
fendant hath done him the injury or damage complained of ; 
quo minus fujficiens exi/lit, by which he is the lefs able to pay 
to the king his debt or rent. The furmife of being debtor to 
the king, is become matter of form, and mere words of 
courfe ; and the court is open to all the nation equally. 
And the fame holds with regard to the equity fide of the 
court : for there any perfon may file a bill againft another, 
upon a bare fuggeftion that he is the king's accountant ; but 
whether he is fo or not, is never controverted. Id. 45. 

An appeal from the equity fide of this court lies immedi- 
ately to the houfe of lords ; but from the common law fide, a 
writ of error mull be firft brought in the court of exchequer 
chamber, and from thence a writ of error lies to the houfe 
cf lords. Id. 46. 

EXCHEQUER CHAMBER, is a court which was firft 
ere&ed by the ftatute 31 Ed. 3, c. 12. to determine caufes 
upon writs of error from the common law fide of the court 
of exchequer. And to that end, it confifts of the lord trea- 
furer and lord chancellor, with the juftices of the king's 
bench and common pleas, In imitation of which, a fecond 
court of exchequer chamber was ere&ed by the ftatute 
-27 El. r. 8. confiding of the juftices of the common pleas, 
and the barons of the exchequer ; before whom, writs of er- 
ror may be brought to reverfe judgments in certain fuits 
originally begun in the court of king's bench. Into thq 
court alfo of exchequer chamber (which then confifts of all 
the judges of the three fuperior courts, and now and then 
the lord chancellor alfo), are fometimes adjourned from the 
other courts, fuch caufes as the judges, upon argument, 
find to be of great weight and difficulty; before any judg- 
ment is given upon {henv in the CPiirt b$tow, Fjom thig 
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court a writ of error lies to the houfe of lords, the laft 
refort for the ultimate decifion of every civil a&ioxi, 
3 Black. 55. 

EXCISE. For the purpofe of levying the revenue of ex- 
cife, the kingdom of England and Wales (exclufive of the 
bills of mortality) is divided into forty-nine colleclions ; fome 
called by the names of particular counties ; others by the 
names of great towns, where one county is divided into 
feveral collections, or where a collection comprehends the 
contiguous parts of feveral counties : every collection is fub- 
divided into dijlricls, within each of which there is a fuper- 
vifor ; and each diftrift is parcelled into out-rides, and foot- 
walks, within each of which there is a gager, or furveying 
officer. 

And the commiflioners and fubcommiflioners of excife 
{hall conftitute, under their hands and feab, fuch and fo 
many gagers as they {hall find needful. 

In order to which, he who would be made a gager mull 
procure a certificate that he is above 21, and under 30 year$ 
of age ; that he underftands the four firft rules of arithme- 
tic ; that he is of the communion of the church of England 2 
how he has been employed, of what bufinefs he hath follow- 
ed ; that he is not encumbered with debts ; whether {ingle 
or married ; and if married, how many children he has ; for 
if he has above two, he cannot (by the rules of the office) 
be admitted. 

He muft alfo nominate two perfons to be his fureties, and 
it muft be certified that they are of fufficient ability; and 
that the faid certificate is of his own hand-writing: fuch 
certificate, written by him, muft be figned by the fupervifor 
where the party applying lives 5 and at the bottom of the 
certificate muft be his affidavit, that neither he, nor any elfe 
to his knowledge, hath difeftly or indirectly given or pro- 
mifed to give any treat, fee, gratuity, or reward, for his ob- 
taining, or endeavouring to obtain, an order for his being 
inftrufted. 

When an order for inftruction is granted, it is directed 
to an experienced officer, who receives fuch perfon as his 
pupil; and the like books as officers have, being delivered 
to fuch pupil, he goes with and attends the officer who in- 
ftrufts him, and takes furveys, and in his own books makes 
the like entries as if he was an officer, until the inftru&or 
fortifies {hat hs is fully inftrufted, 
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After he is- thus certified for, and until he is employ- 
ed, he is called an expeclant> being to wait till a vacancy 
happens. 

But no perfon (hall be capable of intermeddling with any 
office relating to the excife, until he (hall, before two jus- 
tices in the county where his employment fliall be, or before 
a baron of the exchequer, take the oaths of allegiance and 
fupremacy, together with this oath following: You Jball 
fwear, to execute the office of truly and faithfully, without 

favour or affeclion % and Jball from time to time true account make 
and deliver to fuch perfon or perfons as his majefiy Jball appoint 
to receive the fame s and Jhall take no fee or reward for the exe- 
eution of the /aid office, from any other perfon than from his 
wajefty, or thofe whom his majejiy Jhall appoint in that behalf I 
And the juftices fhall certify the taking of fuch oath, to the 
next quarter feflions, there to be recorded : and the officer 
fliall alfo enter a certificate thereof with the auditor of the 
excife. 

And he (hall, after his admiffion, receire the facrament* 
and produce a certificate thereof, and take the oaths, and 
fubferibe the declaration againil tranfubftantiation, at the 
feflions of the peace, as other perfons admitted to offices. 

The general bufinefs of the fupervifor, is to be continually 
Surveying the houfes and places of the perfons within his dif- 
tri& liable to duties ; and to obferve and fee whether the 
officers duly make their furveys, and make due entries there- 
of in their books and in their fpecimen papers ; and every 
fupervifor is in his own book to enter what himfelf does, 
each day and part thereof ; and alfo, fet down the behaviour, 
good or bad, the diligence or negligence, of the ieveral 
officers of his diftrift j and at the end of every fix weeks, to 
draw out a diary of every day's bufinefs, and of the remarks 
made each day of the feveral officers in his diftrift ; and to 
tranfmit fuch diary at the end of every fix weeks to the chief 
office. 

And each commiffioner takes and perufes a proportion of 
thefe diaries, and when he meets with any remarkable com- 
plaint againft any officer, he communicates it to the reft ; 
who thereupon come to an agreement, either to admonifh % 
reprimand, reduce, Or difcharge. For fmall faults, officers are 
admonifhed; for great ones, reprimanded; for greater, re- 
duced; but for die greateft, they are difcharged. Thecom- 
fmflioner who perufes the diary, writes in the margin, ad- 
*ioni(h, reprimand, or as the^cafe is. 
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* Thefe diaries, after having been thus written upon, are 
delivered to the clerk of the diaries, who in a book, called 
the reprimand book, places the admonitions, reprimands, 
and the like, to each officer's account, and writes every 
offender word thereof. Which reprimand book is reforted 
to, upon discovering new faults 5 and if it is there found, 
that the officer has before been admonilhed and reprimanded 
fo often that there are no hopes of his amending, he is then 
difcharged. The faid book is likewife reforted to, when ap* 
plication is made for advancing or preferring an officer into 
a better poll. Frequent admonitions or reprimands are a 
bar to preferment, unlefs they are of old ftanding ; but if 
for three years laft he ftands pretty clear of admoni- 
tions and reprimands, thofe of elder date are not much 
regarded. 

The colle8or*$ bufinefs is, every fix weeks to go his rounds; 
and in the intervals of rounds, he is to be aflifting in profe- 
cuting offenders before the juftices ; he is alfo to perufe the 
fupervifor's diaries, and where he finds an officer complained 
of, is to examine him and the fupervifor, and having heard 
both, is in the margin to write his opinion of each fa& ; he 
is alfo to have an eye how the fupervifors and officers of his 
colle&ion perform their duties ; and from the vouchers he 
tranfcribes into his book the charge on each particular perfoxt 
in his collection. 

For faults, gagers are reduced, either to be only affiftants, 
or from foot-walks to out-rides ; fupervifors are reduced 
to be again only gagers j and collectors are reduced to be 
fupervifors. 

In fome inftances, difcharged officers, after having for a 
competent time been thereby kept out of pay, are again <re- 
ftored j but if twice difcharged,, are never again reftored, 
urilefs one of the discharges appears to have been occafioned 
by a mifreprefentation of the caie, 

EXCLUSA, a fluice for carrying off water. So exctu- 
fagium is a payment to the lord for the benefit of fuch 
fluice. « r 

EXCOMMUNICATION, is an ecclefiaftical cenfure, 
whereby the perfon againft whom it is pronounced, is for 
the time caft out of the communion of the church. 

It is of two kinds : the leffer % and the greater. The ieffer 
excommunication is, the depriving the offender of the ufe of 
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the facraments and divine worfhip; and this fentence is 
pafled by judges ecclefiafticai on fuch perfons as are guilty 
of obftinacy or difobedience, in not appearing upon a cita- 
tion, or not fubmitting to the injun&ions of the court. 
The greater excommunication is, that whereby men are de- 
prived not only of the facraments and the benefit of the divine 
offices, but of the fociety and converfation of all chriftians. 

In the ancient church, the fentences of the greater excom- 
munication were folemnly promulged four times in the year, 
with candles lighted, bells tolling, the crofs, arid other 
folemnities. And by later canons, excommunicate perfons 
fhall be publicly denounced in the church every fix months ; 
and the churchwardens fhall efpecially take care to keep ex- 
communicate perfons out of the church. 

The law in many cafes inflicls the cenfure of excommuni- 
cation ipfo faBo upon offenders ; which neverthelefs is not 
intended fo as to condemn any perfon without a lawful trial 
for his offence ; but he mud firlt be found guilty in the pro- 
per court, and then the law gives that judgment. 

An excommunicate perfon may make a teftament, unlefs 
he be excommunicated by the greater excommunication. 
Sivtu. 109. 

But an excommunicate perfon is difabled to bring art 
a&ion; and this, whether it be by the greater or lefler ex- 
communication. I Lift. 134. 

So alfo, he cannot ferve upon juries, nor can be a wit- 
»efs in any court/ And by the rubric in the book of com- 
mon prayer, the burial office (hall not be ufed for any that 
die excommunicate. 

After a perfon hath remained forty days under fentence of 
excommunication, he may, on certificate of the diocefan to> 
the court of chancery, be imprifoned by a writ of excomrnu* 
nicato capiendo, until he fubmits and is abfolved ; which 
again being certified by the bifliop, another writ, called an 
excommunicato deliberando> iffues to the fheriff to difcharge 
him* 2 Injl. 189. 

Put if after a perfon is excommunicate, there comes a» 
general aft «f pardon, whicjh pardons all contempts, it feems. 
that the offence is taken away without any formal absolution* 
2 Bac. Abr* 326% 

EXCOMMUNICATO CAPIENDO, is a writ to the 
fteriff for apprehending him who Hands obftinately excom- 
municated forty days 5 for the contempt of fuch perfon be-* 
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lag certified into the chancery, this writ iffues for the impri- 
foning him without bail until he conforms. F. N, B. 

EXCOMMUNICATO DELIBERANDO, is a writ to 
the ftieriff for delivery of an excommunicate perfon out of 
prifon, upon certificate from the bifhop of his conformity let 
the jurifdi&ion ecclefiaftical. F. N. B. 

EXECUTION (in civil cafes), fignifies the obtaining 
of a&ual poffeffion of any thing acquired by judgment of 
law. i Injl. 154. 

If the plaintiff recovers in an a£Uon wherein the feifin or 
poffeffion of LANDS is awarded to him, a writ iffues to the 
ftieriff commanding him to give poffeffion to the plaintiff of 
the land fo recovered. And this writ is that which is called 
habere facias feifmam y if the land recovered is a freehold; 
or, if it is a chattel intereft, and not a freehold, then th* 
writ is entitled habere facias poffeffionem. In the execution 
whereof, the flieriff may take with him the power of th* 
county, and may juftify breaking open doors, if the poffef- 
fion be not quietly delivered: but if it be peaceably yielded* 
up, the delivery of a twig, a turf, or the ring of the door, 
in the name of feifin, is fufficienj. 3 Black. 412. 

In other a&ions, where the judgment is, that fomething 
in fpecial be done or rendered by the defendant ; then, in. 
order to compel him fo to do, and to fee the judgment ex- 
ecuted, a fpecial writ of execution iffues to the fheriff, ac- 
cording to the nature of the cafe*. 3 Black. 413. 

Executions in a&ions where MONEY is recovered, as a 
debt or damages, are of five forts ; either againft the body of? 
the defendant; or againft his goods; or againft his goods and 
the profits of his lands; or againft his goods and the pof- 
fejfton of his lands 5 or againft all three, his body, lands, and 
goods. Id. 414. 

I. 

THE firft of thefe fpecies of execution, is by a writ tq 
take the body of the defendant, called a capias ad fatisfacien- 
dum : the intent whereof is, to imprifon the body of the debt- 
or, till fatisfa&ion be made for the debt, cofts, and da- 
mages. And this is an execution of the higheft nature, 
tnafmuch as it deprives a man of his liberty till he makes * 
tke fatisfaclion awarded ; and therefore, when a man i$ 
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once taken in execution uport this writ, no other procefs can 
be fued out againft his lands or goods. 3 Black. 414, 5. 

But if the defendant dies, whilft he is charged in execu- 
tion upon this writ, the plaintiff may, after his deceafe, fue 
out new executions againft his lands, goods, or chattels. 
Id. 415. 

And this writ may be fued out, as may all other executory 
procefs for cofts, againft a plaintiff as well as a defendant, 
when judgment is had againft him. Id. 

Upon this writ the {heriff may not break open any outer 
door to execute it, but mull enter peaceably, and may then 
break open any inner door belonging to the defendant, in 
order to take the goods^ Id. 417. 

. When a defendant is once in cuftody upon this procefs, he 
is to be kept in fafe and clofe cuftody 5 and if he be after- 
wards feen at large, it is an efcape; and the plaintiff may 
have an a&ion thereupon againft the {heriff for his whole 
debt: for although upon arrefts, and what is called rnefne 
procefs, being fuch as intervenes between the commencement 
and end of a fuit, the {heriff, before the ftatute 8 & 9 W. 
i. 27. might have indulged the defendant as he pleafed, fo 
as he produced him in court to anfwer the plaintiff at the 
return of the writ 5 yet upon a taking in execution, he could 
never give any indulgence, for, in that cafe, confinement is 
the whole of the debtor's punifhment, and of the fatisfaftion 
made to the creditor. Id. 415. 

Even a refcue of a prifoner in execution, either going to 
gaol, or in gaol, or a breach of prifon, will not excufe the 
flieriff from being guilty of and anfwering for the efcape ; 
for he ought to have fufficient force to keep him, feeing he 
may command the power of the county. Id. 416. 

If the flieriff returns that the defendant cannot be found, 
the plaintiff" may fue out a procefs againft the bail (if any 
were given) 5 in order to which, a writ of fare facias may be 
fued out againft the bail, commanding them to (hew caufe 
why the plaintiff ftiould not have execution againft them for 
his debt and damages. And if they {hew no fufficient 
caufe, or the defendant doth not furrender himfelf, the 
plaintiff may have judgment againft the bail, and take out a 
procefs of execution againft them. Id. 

II. 

THE next fpecies of execution is againft th£ goods and 
chattels of the defendant, and is called a vn\$. of fieri facias, 
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commanding the flieriff to caufe to be made of the goods and 
chattels of the defendant the fum or debt recovered* In 
this cafe the law is the fame about breaking open doors in 
order to come at the goods, as in the former cafe to, come 
Sit the perfon. The fheriff may fell the goods and chattel* 
(even an eftate for years, which is a chattel real) of the de- 
fendant, till he hath raifed enough to fatisfy the judgment 
and cofts ; firft paying to the landlord of the premifes, upon 
which the goods are found, the arrears of rent then due, not 
exceeding one year's rent in the whole. If part only of the 
debt be levied, the plaintiff may have execution againft the 
body for the refidue. 3 Black, 417. 

The old (heriff to whom the writ was delivered, is bound 
and compellable to proceed in the execution 5 for the fame 
perfon that begins an execution fhall end it. 1 Salk. 323. 

If two writs of fieri facias come' to the flieriff in one day, 
he ought to execute that firft which came to hand firft % 
otherwife he makes himfelf liable, and muft anfwer it to the 
party that brought the firft writ, who may bring an a&ion 
againft him : but the execution neverthelefs fhall ftand good* 
j Soli. 320. 

If a man recovers jointly againft two in an action of debt, 
the execution ought to be joint againft both^ and not againft 
one only. 1 Roll's Abr. 888. 

But if two become bail, and judgment is given againft the 
bail; the execution may be againft one of them, without 
naming the other ; for every one of the bail is bound feve«* 
rally. Id. 

If a man recover damages againft a corporation, he fliali 
not have execution of the goods of the particular perfons in 
their natural capacity, but of the goods of the corporation. 
Id. 901. 

If, after delivery of the writ, and before execution ex- 
ecuted, the defendant becomes bankrupt; that will hinder 
the execution. 3 Sali. 159. 

Nothing can be taken in execution that cannot be fold, as 
deeds, and writings ; fo alfo, bank notes cannot be taken in 
execution, for though they are aflignable over, yet notwith- 
ftanding they remain in fome meafure chofes in atlion, and 
the fheriff or his bargainee cannot bring an action on them 
without affignment. Caf.Hardw. 53. 

The goods of a ftranger, in the pofleflion of the defend- 
ant, cannot be taken in execution ; for the fheriff, at his peril, 
muft take notice whofe goods they are: but if the fheriff 
9 inquires 
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inquires by a jury, where the property is lodged, tmd it It 
found that they are the defendant's goods, when they are 
not, this will indemnify the (heriff. Dak. Sher. 60, Wood* 
b. 4* c. 4» 

k But if the beads of a ftranger be levant and couchant upoit^ 
the land, they may be taken by the {heriff in execution, for 
a debt to the king ; for they are the iffucs of the land, and 
the land is debtor : and if the law were otherwife, a man 
might defeat the king by agifting the land, i Salk. 39 j. 

The fale of goods for a valuable confideration, after judg- 
ment* and before execution awarded, is good : and if judge- 
ment be given againft a leflee for years, and afterwards he 
felleth the term before execution, the term alligned b»na fide, 
is not liable. For till execution is lodged in the (herifPs hands, 
a .man is owner of his goods, and may difpofe of themr 
as he thinks fit, and they are not bound by the judgment. 
Free. Cha. 286. 

But where a man generally keeps pofleflion of .his goods 
after fale, the fale will be void againft others, by the ftatute 
of frauds. Id. - * 

A feizure of part of the goods in an houfe, in the name of 
the whole, is a good feizure of all. L. Raym. 724. 
. If the fheriff fells the goods at an under rate, the fale is 
good, and the defendant can have no remedy : but where 
mere appears any covin between the {heriff and the pur- 
chafer, the owner may have an aclion againft the 'flieriflv 
Kelw. 64. 

Where a fieri facias is delivered to the fheriff to levy 20 
and he takes an intire thing in execution, as an horfe worth 
30/., and felleth it for fo much, 3nd returns that he 
Levied the 20 l.\ he may retain the other 10 /. till the de- 
fendant demands it, for the fheriff is not bound to feek him*, 
g Salk. 159. 

The fale mall take effe£t, though the judgment f^all be* 
afterwards reverfed; otherwife none would purchafe: but 
the value of the goods muft be reftored. Wood. b. 4. r. 4. 

If part only of the debt be levied, die plaintiff may, on re-, 
turn of the writ, have a writ of execution againft the body of 
the defendant for the refidue. 3 Black. 417.; 

The execution is not abated by the plaintiff's death ; but 
the Iheriff, notwithftauding that, {halLprocecd in it : for the 
flieriff hath nothing more to do with the plaintiff, for the 
writ commands him to levy the money, which the pfaintifPs 
death doth no way hinder. 1 Salk. 322, 
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If on a fieri facias all the money Is not levied, the writ 
rriuft be returned before , a fecond execution can be taken 
out ; for that muft be grounded on the firft writ ; and recite 
that all the money was hot levied upon the firft: but if up- 
on the firft all the money be levied, the writ need not to be 
returned, for no farther ptoeefs is neceflary* i Salk> 318. 

IIL 

A THIRJ) fpecies of execution, is by writ of levari facias t 
which affefits a man's goods, and the profits of his lands, by 
commanding the fheriff to levy the plaintiff's debt on the 
lands and goods of the defendant ; whereby the fheriff may 
feize all his goods, and receive the rents and profits of his 
lands* till fatisfadibn be made to the plaintiff, But little 1 
ufe is now made of this writ; the remedy by the writ of 
elegit, which takes poffeffion of the lands themfelves, being 
much more effe&uaL 

But of this fpecies is a writ of execution proper only to 
ecclcfiaftics ; which is given, when the fheriff, upon a com- 
mon writ of execution, returns that the defendant is a clerk 
beneficed, having no lay fee ; in which cafe, a writ iflues 
to the bifhop, to levy the debt of his ecclefiaftical goods ; 
who thereupon iflues a fequeftration of the profits of the be- 
nefice, directed to the churchwardens, to gather up the 
fame, and to pay them over to him that had the judgment, 
till the full fum be raifed. 2 Infi. 472% 

rv\ 

• A FOURTH fpecies of execution, is by the faid writ of 
elegit s which was given by the ftatute of 13 Ed. 1. r. 18. 
either upon a judgment for debt or damages, or upon the 
forfeiture of a recognizance taken in the king's court : by 
which ftatute it is enafted, that when debt is recovered or ac- 
knowledged in the king's court, or damages awarded, it fhall be 
in the ele&ibn of him that fuetb for fuch debt or damages, to have 
a writ that the fheriff levy the fame of the lands and goods ; or 
that the fheriff Jhall deliver to him all the chattels of the debtor, 
favingonly his oxen, and beajls of his plough, and the one half of 
his lands, until the debt be levied upon a reafonable price and 
extent* 

Before this ftatute, a man could only have fatisfa£lion of 
goods, chattels, and the prefent profits of lands, as by the 
aforefaid writs of fieri facias, or levari facias, but not the 
ppfTeflion of the lands themfelves. The ftatute therefore 
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granted this writ (called an elegit, becaufe it is in the choke 
or ehtlion of the plaintiff, whether he will fue out this writ, 
or one of the former); by which writ of elegit, the defend- 
ant's goods and chattels are not fold, but only appraifed 5 
and all of them (except oxen, and beads of the plough) are 
delivered to the plaintiff, at fuch reafonabie appraifement 
and price, in part of fatisfa£Uon of his debt. If the goods 
are not fufficient, then the moiety, or one half of his free- 
hold lands, whether held in his own name, or by any in 
truft for him, are alfo to be delivered to the plaintiff to hold, 
till, out of the rents and profits of the faid moiety, the debt 
be levied, or till the defendant's intereft be expired ; 
as, till the death of the defendant, if he be tenant for 
life, or in tail. The other moiety of the lands was originally 
referved, for the lord to diftrain for his fervices. And hence it 
is, that, to this day, copyhold, and other like cuftomary lands, 
are not liable to be taken in execution upon a judgment. 
3 Black. 418, 9. 

So, if a copyholder, with licence of the lord, makes a 
leafe for years of the copyhold ; the term is not liable to ex- 
ecution for his debt, becaufe the copyhold lands themfelves 
are not liable. 10 Vin.Abr. 547. 

This execution, or feizing of lands by elegit J, is of fo high 
a nature, that after it the body of the defendant cannot be 
taken ; but if execution can only be had of the goods, be- 
caufe there are no lands, and fuch goods are not fufficient 
to pay the debt, then execution may be taken againft the 
body : fo that body and goods may oe taken in execution, 
or lands and goods ; but not body and land too, upon any 
judgment between fubjed and fubje&, in the couxfe of die 
common law. 3 Black. 418,9, ' ^ . 

It hath been held, that a perfon may have feveral elerits 
into feveial counties, for the intire fum recovered $ or mat 
he may divide his execution, and have it for part in one 
county, and part in another. Mo* 24. 

If a man acknowledges a recognizance of 100 /., to be 
paid at five days ; prefently after the firft day, he may fue 
an elegit for 20/., and have the moiety of the land deliver- 
ed to him ; and, when the fecond day is paft, he may have 
another elegit for that 20/., and have the moiety of the 
remnant delivered to him 5 and fo of the reft ; for they 
are in effeft iu nature of feveral judgments in law. 
%Injt. 395. 
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If a perfori hath judgment given igainft him for debt or 
damages, or be bound in a recognizance, and dieth, and his 
heir is within age, no execution {hall be fued of the lands 
during the minority* Id. 

Upon an elegit^ the appraifement of goods, and extent tff 
lands, riluft be by inqueft of twelve men, and fo returned by 
the flieriff. Id. 396. 

And the flieriff ought to deliver one half of all houfes, 
lands, nleadows, paftures, rents, revetfions, and heredita- 
ments, wherein the defendant had any eftate in fee or for 
life ; and if it be fo that the defendant be jointenant, or 
tenant in common, then it ought to be fo fpecially alleged 
and contained in the return. Hutt. 16. 

He that recovers land by judgment, {hall take it as it is 
at the time of the execution $ that is, if it be fowh with 
grain, and hot fevered, or graft growing ready to be cut: 
Br* Judgment, 

If there be an execution agairtft tenant for years, without 
impeachment of wafte, though fuch tenant may cut down 
and fell, yet the fheriff cannot ; beefcttfe the tenant in 
fuch cafe hath only a bare power without an intereft/ 
1 Salk. 368. 

But where the tenant has an intereft as well as a power; 
as tenant for years hath in ftanding corn, in fiich cafe the 
flieriff may cut down and fell. Id. 

During the time that the plaintiff holds the lands fo deli- 
vered to him, he is called tenant by elegit. Yet he hath only 
a chattel intereft therein, and thetefore it {hall not go to 
his heir, but to his executor, who is intitled to the debt 5 for 
the payment of which, this land is a remedy or fecurity. 
H Black. 161. 

If tenant by elegit {hall commit wafte, he fhall, on a writ 
of account, be compelled to deduct the fame out of the fum 
recovered. T. L. ' 

Finally, whenever the defendant hath paid and fatisfied 
the debt, he may enter upon his land. And fo it is, when 
die tenant by elegit is fatisfied by the ordinary extent or 
valuation, the tenant of the land may enter. 2 Inft. 396. 

V.; 

UPON fome profecutions given by ftatute, as in the cafe 
©f recognizances or debts acknowledged on ftktutes mer- 
chant and of the ftaple, the body, lands, and goodtf, may all 

Z % be? 



Digitized 



340 



EXE 



be taken at once In execution, to compel the payment of the 
debt. The procefs hereon is ufually called an extent : be- 
caufe the (heriff is to caufe the lands and goods to be ap* 
praifed to their full extended value before he delivers them 
to the plaintiff, that it may be certainly known how foon the 
debt will be fatisfied. 3 Black. 420. 

Alfo the king is intitted by law to Cue out execution againft 
the body, lands, and goods, of his accountant or debtor: 
and his debt (hall, in filing out execution, be preferred to 
that of every other creditor, who hath not obtained judgment 
before the king commenced his fuit. Id. 

The. king's judgment alfo affis&s all lands which the 
king's debtor hath at or after the time of contraSing the 
debt y whereas judgment between fubjeft and fubje&, fhall 
not bind the land in the hands of a bona fide purchafer, but 
only from the time of a&ually figning the judgment; nor 
the goods in the hands of a ftranger, or a purchafer, but 
only from the a&ual delivery of the writ to the fheriff. 
Id. 420, 1. 

A diftrefs for rent, by the landlord, may be feized for the 
fang's debt, before fale, 2 Fez. 288. 

Lands and goods are to be appraifed and extended by in- 
queft of twelve men, and then delivered to the creditor, in 
order to the fatisfa&ion of his debt ; for every extent ought 
to be by inquifition and verdi& of a jury, and without fuch 
inquifition the (heriff cannot execute the writ. Cro. Ja. 569. 

As the lands are .to be delivered to the party at a reafon- 
able yearly value, fo the goods fhall be delivered' at a rea- 
fonable price and, on a Jeire facias to account, the creditor 
is to account according to the extended value. Hardr. 136. 

And when lands are delivered in extent, it is as if the 
creditor hacj taken a leafe thereof for years, until the debt is 
fatisfied. 1 Lutw. 429. 

The plaintiff fliall be fatisfied for all his cofts and da- 
mages, which, at the time of the liberate or delivery of the 
land to him, he hath fuftained. 4 Co. 67. 

The inquifition ought to be returned by the fhenffv other- 
wife it is void, . and doth not give any tide to the plain* 
tiff, although the iheriff delivers to him the land upon it. 
Jenk. 318. 

EXECUTION OF CRIMINALS, is the completion U 
human punifhment ; and this, in all cafes, as well capital as 
9$erwife, muft be performed by the legal officer, the flieriff, 
6 or 
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or his deputy. In cafes of felony, theufage 19, for the)udge 
to fign the calendar, or lift, of all the prifoners names, with 
their feparate judgments in the margin, which is left with 
the fherrflF. As for a capital felony, it is written oppofite to 
theprifoner's name, — " Let him be hanged by the neck 5 ** 
which, formerly, in the days of Latin and abbreviation, was 
writtsnuinavery concife manner^ fui per colP % for fufpenddtur 
per cdlum. If, upon judgment to be hanged by the neck till 
he be dead, die criminal be not thereby killed, but revives', 
the fheriff muft hang him agam : for the former hanging 
.was. no ^acecutkn* of the fentence 5 af*d if a falfe tendernefs 
were to be indulged in fuch cafes, a multitude of coUufibns 
might enfue. 4 Black. 405. ■ 1 

EXECUTOR, is one that is appointed by a performs laft 
will and teftament, to have the execution thereof after Ms 
deceafe* and the difpofing of aH the teftator's effe£b, ae*- 
cording to the tenor of the will; He is as much as the hards 
dejtgnatas or tefamentarius in the civil law, as to the debts', 
goods, and chattels, of the teftator. Terms of the Law. 

Allperfons are capable of being executors, that are capa- 
ble ^of making wills, and ttiany others befides, as femes 
covert, and infants; nay, evert infants unb'orh, or in ventre 
fa mere? may be made executors. 1 But no mfarrt can aft as 
ftich, tilLthe age of feventeen years ; Until tdhkfr time, ad- 
miniftatioh muft be granted to feme other during hist minori- 
ty.. In like -manner it may be granted during the abfonce of 
the executor out . of the kingdom, or when a fuit is com*. 
menc«d in the ecdefiaftical couirt touching the validity of 
the will.- rTJBIatk. £03* ' 

This appointment of an executor is eflfential td the mak- 
•ing\of a will; and it may be performed eithetf by exprefs 
words, or fuch as ftrongly imply the fame. But if the tef- 
tator anakes his will, without flaming' any executors^ or if 
he names incapable perforiJ^-or if the executors named, re* 
fufe to a& ; in any of thefe fcafes, tht ordinary muft grant 
adminiftration witir the will annexed, to foifte other* perfon j 
vhd the duty of the adminiftrator in fuch cafes is very lktle 
different from that of an executor. Id. 

The intereft vefted in the executor by the will of the de* 
ceafed, may be continued and kept alive by the will of the 
fame tatecotor^ £0 that the executor of the executor is to all 
intents and purpofes the executor and reprefentative of the 
firll $eftator; but the adminiftrator of the executor is not 
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the icpt efentative of the teftator. For the power of an e*« 
ccutojr it founded upon the fpecial confidence and a&uad 
appointment of the deceafed ; and fuch executor is therefore 
allowed to tranfmit that power to another, in whom he has 
equal confidence ; hut the adminiftrator of the executor is 
merely the officer of the ordinary prefcribed to him by a& 
of parliament, i*i whom the deceafed has repofed no truft 
^t a^ll, an4 his power is only to adminifter the effe£ki of the 
juitcftate executor, and not of the original teftator; in which 
cafe, therefore, it is neeeflary for die ordinary to commit 
^dminiftration afrefli de bonis mni that is, of the goods of the 
teftator not adminiftered by his executor* Li, 50& 

The office and duty of an executor U, 

1. To bury the deceafed in a manner fuitable to the eftate 
which he leaves behind him. Neceflary funeral fcspences 
are allowed, previous to all other debts and changes; but if 
he be extravagant, k is a fpecics of devaluation or wafte of 
$he jubilance of the deceafed, and {hall only he prejudicial 
to himfelf, and not to the creditors or legatees of the deceafp 
ed. 2 Black. 508, 

a. He muft prove the nvill of the deceafed * which is done 
either in common form, which is generally upon his own 
Wth before the ordinary or his furrogate \ but in the province 
of Yorh> a witnefs , hath been ufually alfo fworn; or in. 
folemn form, by aU the witnefles, in cafe the validity of the 
will be difputed, When the will is fo proved, the original 
muft be deposited in the regiftry of the ordinary ; and a copy 
thereof on parchment is, made out under the feal of the 
ordinary, and delivered to the executor, together with a 
certificate of its having been proved before hun; all which 
together i$ jufuaHy ftyled the probate* Id. 

3. He m^ft make an inventory of all the goods and chat-? 
tels, whether in poffeffion or a&ion, of the deceafed; which 
he is to deliver into the ordinary upon oath, if thereuntp 
lawfully required. . Id. pY 

4. He is to colleft all the goods and chattels fo inventoried $ 
and, to that end, he ha,s very large powers and interefts con- 
ferred on him hyj the law ; being the representative of the 
deceafed, and having the fame property in his goods, as the 
principal had when Hying, and the fame remedies to recover 
them. And if there be two or more executors, a fale or rer 
leafe by one of them Ihall be good againft all the reft. 
Id. 510. 

5. He 
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' y. He rauft pay the debts of die deceafed ; i& the payment 
whereof, he mull obferve the rules of priority ; otherwife, 
on deficiency of afiets, if he pays thofe of a lower degree 
firfiV be mull anfwer thofe of a higher out of his own eftate* 
And firft> he muft pay all funeral charges, and the expence 
of proving' the will, and the like. Secondly, debts due to 
jhe king by matter of record. Thirdly, fuch debts as are by 
particular ftatutes' to be preferred to all others ; as forfeitures 
for .not burying in woollen, .money due on poor rates, and 
for letters to the poftroffice. Fourthly, debts of record; as 

i'udgments, ftatutes, and recognizances. Fifthly, debts due 
if fpecialty ; as for rent, or upon bonds, covenants, and 
the like, under feal. Laftly, debts on fimple contrafts; 
namely, upon notes unfealed, and verbal promifes. Id. 511. 

Among debts of equal degree, the executor is allowed to 
pay himfelf fim; by retaining in his hands fo much as his 
debt amounts unto. Id. 

6. When the debts are all difcharged, the legacies clain* 
the next regard; which are to be paid by the executor fo far 
as his aflets will extend ; but he may not give himfelf the^ 
preference herein, as in the cafe of debts. Id. 512. 

7. When all the debts and particular legacies were dis- 
charged, the furplus, or refiduum> muft be paid to the refi- 
duary legatee, if any be appointed by the will ; and, if there 
be none, it was long a fettled notion, that it devolved to the 
tixecutor's own ufe fey virtue -of his executorfhip : but 
whatever ground there might have been formerly for this 
opinion, it fecms now to be uaderftood with this reftri&ion, 
that although where the executor hath no legacy at all, the 
refiduum fhall in general be his own ; yet, wherever there 
is fufEcient on the face of the will (by means of a competent 
legacy or otherwife) to: imply that the teftator intended his 
executor mould not have the refidue* the undevifed furplus of 
the eftate fliall go to the next of*, kin 5 the executor then ftand- 
ing upon exactly the fame footing as an admiruftrator. 
'M 514. 

EXECUTOR DE SON TORT is, where a ftranger takes 
iupon him. to zQ. as executor, without any juft authority ; as 
by intermeddling .with the goods of the deceafed; in which 
cafe he is called executor of his own wrong, de fan tort, and 
is liable to all the trouble of. an executorfhip, without any 
of the profits or advantages. But merely doing afts of necel- 
fity or humanity,, as locking up the goods, or burying the 
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corps of the deceafed, will not amount to fuck » informed* 
dling, as will charge a man as. executor of his own wrong. 
Such a one cannot bring an a&ion himfelf in fight of the 
deceafed, but aft ions may be brought againft him. He is 
chargeable with die debts of the deceafed, fo far as aflet* 
come to his hands} and, as againft creditors in general, 
ihall be allowed all payments made to any other creditor, 
in the fame or a fuperior degree, himfelf only excepted. 
And although, as againft the rightful executor, he cannot 
plead fuch payment, yet it ihall be allowed him in mitiga- 
tion of damages, unlefs perhaps upon a deficiency of aflets, 
whereby the rightful executor ma/ be prevented from fetisfy* 
ing his own debt. 2 Black* 507* 1 

r 

EXECUTORY is, where an eftatein fee, created by deed 
or fine, is to be afterwards executed by entry, litery, writ, 
or the like. Eftates executed are, when they pafs prefently 
to the perfon to whom conveyed, without any after aft. And 
an executory devife is, where a future intereft is devifed, that 
vefts not at the death of the teftator, but depends on fome 
contingency which muft happen before it can veft. If ^ 
particular cftate is limited, and the inheritance pafFed x>ut 
of the donor, this is a contingent remainder; but where the 
fee by a devife is vefted in any perfon, and to be vefted in 
another upon contingency, this is an exetutory devife : and 
in all cafes of executory devife.% the 'eftates defeend until the 
contingency happens. So an executory cxmtraB is, as where two 
perfons agree to exchange hories next week $ here the right 
only^vefts, and their property in eacft other's horfe is not in 
pofleflion, but in action. A contract^ executed is, as if they 
agree to exchange, and do it immediately; in which cafe 
the poffeffion and the right are transferred' together. A con- 
tract executory conveys a thing in action \ a contrail executed 
conveys a thing in poffeffion. 2 Black. 443. . > 

EXHIBIT, is 4 word in law proceedings; as where a deed 
or other writing is in a fuit in chancery exhibited to be prov- 
ed by witnefles, and the commiflioners certify on the back 
of it that the deed or writing was fhewn to the witnefc and 
by him fworn to, this is called an exhibit. 

EXIGENT, is a writ requiring the fheriff to eaufe the 
defendant to be proclaimed, required, or exacted, in five 
county courts fucceffively, to render himfelf, and if he doetf, 
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then to take himifetd cttftbdf ^ -but- if he does not appear, 
and is returned (ptinto>exuBus, that is, five 1 times proclaim- 
ed, he fliall then be outlawed by the coroners of the county. 

, EXILE, abanifhment, Gr driving out of a pferfon. This 
exile is either by teftfaint; when, the government forbids a 
man, and makes' it penal to 'return ; or voluntary^ where hfe 
leaves his country upon difguft, but may come back at plea- 
fure* Lit* Die* 2 Lev. 191. ' < : 

. .. ..... . ••• * - : 

v .EKILIUMi fpoken of in our old law books, in re- 
ference tcv tfena|its w villeins being injurioufly driven out, or 
exiled from their tenements. There was vajlum, dejlruBio, 
and exilium; vajlum and deftruElio were, when the tenants 
had their houfes, gardens* ' and woods, waited or deftroyfcd ; 
exiiimn,when thfe villein having been manumitted, was afters- 
wards unlawfully driven out of his tenement. 1 Inft. 53. 

< EX OFFICIO, is Jo called from the power which an of- 
ficer hath, by virtue of his office, to do certain afts, without 
being particularly applied to y as a juftice of the peace may 
not only grant Surety of 'the peace at the complaint or re- 
-queft of any perfon, but he may, in feveraj iriilances, demand 
and take it ex officio. 1 Haw. 137. 

The king, by hfs attorney general, may file informations 
tx officii}, in the court of king's bench, which is ufually done 
for fuch high mifdemeanors as peculiarly* tend to difturb the 
government. * For^frencfcs of rfiirs kind,, not admitting any 
•delay, the law has given to the crown the power of an imme- 
diate profecution, without Waiting for any previous applica- 
tion to awy other tribunal. ' 4 Black. 309. : f 

EX PARTE; of the one part ; as a commilfion in chan- 
cery ex parte, is that which is taken out afid executed by onfc 
iideor part only, on the other party's neglecting, or refufing 
to join ? ' ' 

EXPECTANCY, fignifies having relation or dependance 
upon fomething future. EJlaies are of two forts, either in 
pojfeffion, which a»e fometimeS called eftates executed ! ; ' or ift 
expectancy, whith Ate I executory : and of expectancies, there 
•are two forts y one ^created by the parties, called a remainders 
the other by aft of law*' called a reverfon* 

EXPEDITATE, 
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EXPEDltATE, Tignifics the cutting out the ball of th* 
fore feet of the dogs of perfons living near the fbreft, to pre- 
vent them from running after the king's game ; but, within 
the foreft, no dogs were allowed to be kept but maftiffs, 
(thefe only being neccfiary for the keeping a map's Jboufe); 
and fchey were to be lawed, by cutting off the three dawf of 
the fore foot on the right fide^ clofe by the fkin. 

EX POST FACTO, is a term. ufed in the law, figmfying 
a thing done after fomething that had been done before. 
An cftate granted may be made good or avoided by matter 
est p$ft fa&a, where an ele&ion is given to the party to accept, 
fsfmH accept, i Co. 146. 

. EXTENT, is a writ dircfled to the fherifF, to feize and 
•value lands and goods* to the utmoft extent) if one that is 
boupd to the king by fpecialty, or to. others by ftatute or rer» 
cognizance, hath forfeited his bond or recognizance ; fo 
•that, by the yearly rent, the creditor may be fetisfied. 
tf.N.B. 131. 

. Upon this, the creditor may fue a writ to the flieriff out 
<£ the chancery, to deliver him the lands and goods to the 
jvalu&>o£ the debt* which writ is called a liberate. Wood. 

b. 4- c. 4. 

c Upon an extent, the body, lands, and goods, may all be 
token at once in exec\ition, to compel the payment of the 
sdebt* 3 Black. 420. . 

The king's debt, on an extent, fhaJI be preferred to that 
of eve^y other creditor who hath hot obtained judgment be- 
-fore the king commenced his fuit. Id*. 

The king's judgment, alfo, affects all lands, which the 
king's debtor hath at or after the time of con tracing his 
-debt. Whereas, between fubjed and fubjeft, the judgment 
tihall not bind the lands in the hands of a bona fide purchafer, 
J>ut only from the time of actually figning the fame; nor 
the goods in the hand of a ftranger, or a purchaser, 
but only from the a&uaj delivery of the writ to the fixe- 
triff. Id. ' 

The lands and goods are to be appraifed and extended by 
inqueft of twelve men, and then delivered to the creditor, 
rjn order to the fatisfa&ion of his debt 5 \ for every extent 
Dught to be by imjuifition and verdift of a jury 5 and withr 
out fuch inquifition, the flieriff carinot execute the writ 
Cro. Ja. 569, 

EXTIN. 
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E3ETINGUI8HMENT: 

1. Extinguishment, what. 

2. Extingutjhment of rent or fervid. 

3. Extingutjhment of copyhold. 

4. Extingutjhment of common. 

5. Extinguishment of a way. 

6. Extingutjhment of afranchife. 

7. Extingutjhment of debt. 

I. Extinguifhmenty what. 

Extinguishment comes of the verb extinguere, to deftroy 
or put out j as when a rent is <leftroyed or put out, it is faid 
to be extinguifhed. 1 Jnjt, 147, 

%. JLxtinguifbment of rent or fervicc y 

If a man hath a rettt charge to him and his heirs, ifluing 
cut of certain land, if, he purqhafe any part of this land to 
him and his heirs, all the rent charge is extinft, becaufe # 
rent charge cannot by fuch manner be apportioned ; for the 
jrent is intire, and j^ffumg out of every part of the land, and 
therefore by purchafe of part, it is extinft in the whple. 
"But if a man nath a t'eht fervice, and purchafetfi part of the 
land out of which the rent fervice is ifluing, this fhalf not 
extinguifli all, but orify for the parcel:; for a rent fervice ifi 
fuch cafe may be apportioned according to the value, of the 
land. 1 Injl. 147, 

But if one holdeth his land of his lord, by the fervice to 
render to his lord yearly at fuch a feaft, a horfe, a fpear, or 
the like ; if in this cafe the lord purchafe parcel of the land, 
fuch fervice is taken away, becaufe it cannot be fevered nor 
apportioned. Id. 148. 

If there be lord and tenant by fealty and heriot fervice, 
and the lord purchafe part of the land, the heriot fervice is 
extinflb, becaufe i* i$ intire, Id % 149. 

3. Exttnguifhment of copyhold. 

As tq the extinguifhment of copyhold, it is laid down as 
a general rule, that any acl: of the copyholder which denotes 
his intention to hold no longer of his lord, and amounts to a 
determination of his will, is an extinguishment of h|s copy* 
told. Butt. 8j. - Qro. Eli*. 21, 
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As if a copyholder in fee accepts a leafe for years of the 
fame land from the lord, this determines his copyhold eftate; 
or if the lord leafes the copyhold to another* and the copy- 
holder accepts an afiignment from the leflee, hi» copyhold is 
cxtinft. Moor. 184. 2 Co. 16. 

4. Extmgutfbment of common* 

By purchafing lands wherein a ptrfon hath common ap- 
pendant, the common is extinguifhed. Cro.Eliz* 594, 

If a commoner refeafeth his common in one acre, it is an 
extmguifhment of the w^ole common. Show.j$Q 9 

But if one hath common appendant in a great wafte, be- 
longing to his tenant, and the lord improves part of the 
wafte, leaving fufficient ; if he after makes a feoffment to a 
commoner of the land improved, this will be no extinguifli- 
ment. Dyer. 339. Hob. 172. 

A commoner aliens part of his land, tp which the common 
doth* belong; the common is not extih£t,but {hall be divided. 
2 thejf.Abr. 15 I* 

Extinguifhment of a way. 

Extinguifhment of ways is, as if a man hath a way as ap- 
pendant, and after purchafes the land wherein .this way is, 
the way is extinft. Terms of the Law. 

6* Extinguifhment of afrarufyfe. 

1 Exringuifhmeht may be of liberties and franchifes; as when 
the king grants any privileges, liberties, or franchifes, which 
were in his own hands, as parcel of the rights of the crown, 
as goods of felons and fugitives, waifs, eftrays, deodands, 
and the like ; if they come to the crown again, they are 
drowned and extinft in the crown, and the king is feifed of 
them jure corona : but if liberties of fairs, markets, of other 
franchifes and jurifdi&ions, be ere&ed.and created by the 
king, they will not be extinguiflied, nor their appendances 
fevered from the poffeffions. 9 Co. 25. 

7 . Extinguifhment of debt. 

If a woman obligee takes the obligor to her hufband, it is 
-an extinguifhment of the debt, becaufe it would be a vain 
thing for the hufband to pay money to lus wife in her. own 

right: 
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right : but he may pay money to her as executrix, becaufe 
if fhe lays the money fo paid to her by itfelf, the adminis- 
trator dt boms mn 6( the teftator (if fhe dies inteftate) (hall 
have that money, as well as any other goods that were her 
teftator's. I Saik. 306, 1 

So if a debtor makes the debtee his executor, or him and 
another executors, and they take the executorfhip upon them, 
or if the debtee makes the debtor his executor, it is an ex- 
tinguifhment of the debt. 1 Safe. 300. 

Sut where a debtee or debtor executor legally refufeth, 
or he and others being made executors they all refufe, then 
the debt is revived again. P/oivd. 185. 

Where administration of the goods of the obligee is com- 
mitted to the obligor, this is only a fufpenfion of the aftion, 
and not an extinguifhment of the debt ; and the reafon is, 
becaufe the commiflion of administration is not the z£t of 
the obligee : for all the intereft of an administrator is only 
from the ordinary ; but the intereft of an executor is from 
the teftator. 1 Salt. 303. 

A creditor's accepting a higher fecurity than he had be- 
fore, is an extinguifhment of the firft debt ; as if a creditor 
by Ample contradt accepts an obligation, this extinguiflies 
the fimple contrail debt. 6 Co. 44. 

So if a man accepts a bond" for a legacy, he cannot after 
fue for hitf legacy in the fpiritual court 5 for by the deed the 
legacy is extinguifhed, and it is become a mere debt at com- 
mon law. Te/v. 38. 

So if a bond creditor obtains judgment on the bond, or 
hath judgment acknowledged to him, he cannot after bring 
ah a£tion on the bond, for the debt is drowned in the judg- 
ment, which is a fecurity of ah higher nature than the bond. 
6 Co. 44. 

But the accepting a fecurity of an inferior nature is not an 
extinguifhment of the firft debt, as if a bond be given in fatif- 
fa&ion of a judgment, Cro. Ja. 65Q. 

Alfo the accepting a fecurity of equal degree is no ex- 
tinguifhment of the firft debt - 9 as where an^ obligee hath a 
fecond bond given to him ; for one deed cannot determine 
the duty upon another. Cro. E/iz. 304. 

An account Stated is no extinguifhment of the original 
debt ; and therefore it is no plea in bar to a demand of a debt 
of the fame degree. Nor can a note of hand be pleaded in 
bar to an a&ion upon fimple contract. Bur. Mansf. 9. 

EXTORTION, 
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EXTORTION, is an abufe of public jtiftke, which cotW 
fifts in an officer's unlawfully taking, by colour of bis office, 
from any perfon, any money or thing of value, that is not 
due to him, or more than is due, or before it is due. Th* 
puniftiment is fine and imprifonment, and fbmetimes a for* 
feiture of the office* 4 Black. 141. 

EXTRAPAROCHIAL, fignifies to be out of any pariOn 
Tithes of extraparochial places belong to the king by his 
prerogative. Extraparochial waftes and marih lands, when 
drained and improved, are by the ftatute 17 G. 2. c> 37. to 
be aflefled to all parochial rates in the parifli next adjoining* 



F A C 

in ACTOR. A fafior is a merchants agent, refilling be* 
" yond the feas, or in any remote pasts, eonftituted by 
letter or power of attorney. 

In commrffions, it is ufual to give die fa&or power in 
exprefs words, to difpofe of the merchandize, and deal 
therein as if it were his own 5 by which the fa&or's a&ions 
will be exeufed, though they occasion lofs to the principal. 
Lex Mercat. 151. 

If a fa&or buys goods on account of his principal, where 
he id ttfed fo to do, the contrad of the fa&or fhaU oblige the 
principal to a performance of the bargain ; and he is the 
proper perfon to be profecuted on nonperformance : but if 
the ii&or enters into a charter party of affreightment with 
a matter of a (hip, the contract obliges him only, unlefs he 
fades aboard generally his principal's goods, when both the 
principal and lading become liable for the freight, and not 
the factor. Goldjb. 137.' 

If a fa&or has not a general, but a limited authority, to 
purchafe at a certain particular price, if he exceeds that, 
his principal is not bound to accept of that contract. \Ve%. 
510. 

Goods remitted to a fa£tor ought to be carefully pre- 
served, and he is accountable for all lawful goods which ftiaH 
come to his hands ; yet if the faftor buy goods for his^ppin* 
cipal, *tfd they receive damage after in his poflfeflioo, through 
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no neglefl: 6f his, the principal (hall beat .the lofs ; and if 
a fa&or be robbed) he (hall be discharged in account againft 
fcis principal. 4 Co. 83. 

Generally, the cargo is liable to pay fte freight* or ex- 
pence of carrying the goods. 2 Atk. 622. 

And a fa&or may detain goods to pay cuftoms in any 
place, or for fahrage. Id. 623* 

Alfo, a fa&or, to whom a balance is due, hath a Hen 
upon all the goods of his principal,$b long as they remain 
in his poflfeffion ; but if he parts with the goods, he parts 
wkh his lien. Burr. Mdnsf. 494. 

If a man employs a fador to fell goods, who fells them 
on credit, and before the money is paid dies indebted more 
than his aflets will pay,, this money (hall be paid to the prin- 
cipal merchant, and not to the factor's adminiftrator, bttfc 
thereout mult be dedu&ed what* wad due. for commiflkin 
for a fa&or is in nature only of a truftee for his principal. 
2 Fern. 638. 

FAIRS AND MARKETS: 

1* Fairs and markets can only be (et up by the fcingV grafts-, 
or by long and immemorial ufage and prefcription*, which 
prefuppofes a grant. 1 Black. 274. 

And the reafon why a fair or market* cannot be holder* 
without a grant, is not only for the fake of promoting traf- 
fic and commerce, but alfo for the preservation of orders 
and prevention of irregular behaviour, where multitudes of 
people are gathered together. Burr. Mans/. 18 17. 

2. Fairs ar6 commonly annual, and were granted to be 
held on the day of the dedication of the church, as many 
of them are fp holden to this day. And they were firft 
held in the churches, afterwards in the church-yard, until 
reftrained by authority. Ken. Par. Ant. 609. 

And from this relation to the church, they were commonly 
kept 011 Sundays: but by 27 Hen. 6. c. 5. it was ena&ed, that 
no fair or market (hall be kept upon any Sunday, except for 
neceflary vi&ual, and' on the four harveft Sundays (when peo- 
ple on the week days are otherwife fully employed). 

3. If I am intitled to hold a fair or market, and another 
perfon fets up a fair or market fo near mine that it doth me a 
prejudice, it is a nuifance to the freehold which I have in 
my market or fair. But in order to make this out to be a 
nuifance, it rs neceflary. that my market or fair he the elder, 
otherwife I myfelf am guilty of the nuifance. Alfo it is 

not 
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tance from mine. 3 Black. 2 18. 

4. Toll is not neceflarily incident to a fair or market, but 
the king may grant that toll (hall be paid, although it be a 
charge upon the fubjeft j becaufe the fubjeds (who in thi& 
cafe are as it were the vendees) have benefit and eafe by fuch 
fairs or markets : but the king cannot appoint a burdenfome 
toll, but it ought to be only a fmall fum, to charge the fub- 
jedl. 2 Inft. 220. • 

There is no certain toll limited to be taken ; but if that 
which is taken be not reafonable, it is punifiiable by the ftatute 
of 3 Ed. 1. c. 31. and what (hall be deemed in law to be 
reafonable, (hall be judged, all circumftances confidered, by 
the judges of the law, if it come judicially before them. 
Id. 222. 

5. By the 2 Ed. 3. c. 15. every lord, at the beginning of 
his fair, (hall there proclaim and publifli how long the fair 
{hall endure, that merchants may know the time when it 
expires. 

6. Of common right no toll (hall be paid for things brought 
to the fair or markejt, unlefs they be fold, and then toll to 
be taken of the buyer : but in ancient fairs and markets, to\\ 
may be paid for the (landing in the fair or market, though 



If the king or any of his progenitors have granted to any to 
be difcharged of toll, either generally or fpecially, this 
grant is good to difcharge him of all tolls to his own fairs or 
markets, and of the tolls which, together with any fair or 
market, have been granted after fuch grant of difcharge; but 
cannot difcharge tolls formerly due to fubje&s, either by 
grant or prefcription 5 for in every grant of a franchife, pri- 
ority (hall be preferred. 2 Injl. 221. 

Tenants in ancient demefne, for things coming of thofe 
lands, (hall pay 4 *io toll, becaufe at the beginning by their 
tenure they applied themfelves to the manurance and huf- 
bandry of the king's demefries$ and therefore for thofe lands 
fo holden, and all that came or renewed thereupon, they had 
the fame privilege ; but if fuch a tenant be a common mer- 
chant for buying arid felling of wares or merchandizes, that 
rife not upon the manurance or hu(bandry of thofe land6, he 
fliall not have the privilege for them, becaufe they are out of 
the reafon, of the privilege of ancient demefne. Id. 
The king (hall not pay toll for any of his goods. Id. 
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^. A court of the clerk of the, market is incident to fevery 
fair and market, to punifli mifdemeanots therein ; as a coUf t 
bf pie poudreis to determine all difputes relating to private 
or civil piDOperty. The objeft of this jurifdiftion is prin- 
cipally die cognizance of weights and meafures ; and if they 
be found "not according to the ftandard, befides the punifh- - 
ment of the party by faie, th^ weights and meafures them- 
felves ought to be deftroyedi 4 Black 275. 

8. The court of pie poudre 9 curia pedis pulverizati, is com- \ 
monly faid to be fo called from the dujly feet of the fuitors ; 
or, according to others (which is the more probable deriva- 
tion), froni the old FVench pied puldreaux, a pedlar, being 
the court of fuch petty chapmen as rfefort to fairs or markets-. 
It is the molt expeditious court of juftice known to this 
kingdom* 3 Black* 32* 

It is a court of record, whereof the fteward of him who 
owns or has the toll of the fair or market is the judge. Id. 

It hath cognizance of all matters of contra£Mhat can pof- 
fibly arife within the precirift bf the fair or mafteit ; and the 
plaintiff muft make oath that the caiife of a£Hon arofe 
there. Id* 

9. Goods in a fair or market cannot be difttained for tent, 
for they are brought thither fpr the good of the public : but 
if they are driving to market, and by the Way are put into a 
pafture, it is othefrwife. Wood. b. 2. c. 2. 

- 10. The true owner of goods doth not lofe his property 
in them by a fale made by the pofleflpr of them, unlefs .it 
was in open market. 3 Atk. 49; 

* But, generally, all fales and contrafts of any thing vendi- 
ble, in fairs or open markets, (hall be good not only between 
thd parties, but alfo binding on all thofe that have any right 
or property therein 4 . 2 Black. 449. 

In London every day, except Sunday, is market day ; and 
every fhop, in which goods are expofed publicly to fale, is 
Open market for fuch things as the owne* profefleth to 
trade in. Id. 

But if my goods are ftolen from me, arid fold out of open 
market, my property is not altered, and I may take them 
wherever I find them. Id. 

With regard to a fiolen horfe> the fale thereof in a fair or 
market fhall not alter the property, unlefs the fame fhall be 
fliewed one hour ifi the open place of fuch fair or market, 
and the fale entered, and the toll paid (where toll is due); 
otherwife the owner may take his horfe again. But if all 
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thefe circumftancea be complied with, he cannot hate his 
horfe again, without paying the price for which the horfe 
was fold in fuch fair or market. 2 & 3 P. 55* M. c. 7. 
31 Eliz. r. 12. 

11. A' fair or market may be forfeited by mifufer ; as by 
keeping them otherwife than they are granted, as keeping 
a fair on two days when only one is granted, or keeping a 
market on the Monday when it is granted to be kept on Wed- . 
nefday> or for extorting a toll where none is due. But a 
market fhall not be forfeited for non-ufer. Finch », 154* 

FALSE IMPRISONMENT. By the great charter, no 
freeman (hall be taken or imprifoned, but by the lawful 
judgment of his equals, or by the law of the land* And, 
hy the petition of right, 3 Cha. 1. no freeman (hall be im- 
prifoned or detained without caufe fhewn, to which he may 
make anfwer according to law. And by the 16 Cha. 1. c. io* 
if any perfon.be reftrained of his liberty, he may, upon ap- 
plication by his counfel, have a writ of habeas corpus, to 
bring him before the court of king's bench or common pLeas, 
who (hall determine, whether the caufe of his commitment, 
be juft, and thereupon do as to juftice doth appertain. 

To make imprifonment lawful, it mud either be by p:x>- 
cefs from a court of judicature, or by warrant from fome 
legal officer having authority to commit to prifon; which 
warrant muft be in writing, under the hand and feal of the raa- 
giftrate, and exprefs the caufe of commitment. 1 Black. 1 3 7. 

For falfe imprifonment, the law hath not only decreed 
a punifhment by fine and imprifonment, as a heinous public 
crime, but hath alfo given a private reparation to the party 
by a£Hon at law, wherein he fhall recover damages for the 
lofs of his time and liberty. 3 Black. 127. 

FALSE JUDGMENT, is a writ that lies where falfe 
judgment is given in the county court, court baron, or other 
court not of record. It is brought for errors in the proceed- 
ings of fuch inferior courts, or where they proceed not having 
jurifdiaion. F. N. B. 

FARDEL of land, ferJingata terra y is the fourth part 
of a yardland, which differs in quantity in different places* 
So we read of farding dealy or quadrantata terra ; fo, obolata y 
Jblidata, librata, arifing (as it feemeth) in proportion of quan- 
tity, as a farthing, halfpenny, fhilling, and pound. 

FARM, 
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tARM, or feornie, is an old Saxon Word, and fignifies 
Jrovifions ; and it came to be ufed inftead of tent, or render, 
becaufe anciently the greater part of rents were referved in 
provifions, as in corn, poultry, and the like, till the ufe of 
taoney became more frequent. So that a farmer, firmar'tus y 
was one who held his lands upon payment of a rent or feorme ; 
though, at prefent, by a gradual departure from the original 
fenfe, the word farfii is brought to fignify the very eftate or 
lands fo held upon farm or rent. The ufual words in the 
operation of the leafe are, " Have demifed, granted, and to 
farm let." 2 Black, 317. 

FARRAND-MAN, Sax. a perfon unknown, a ftranger. 

FAW-GANG; a (trolling fort of people, commonly called 
%Jtlf tes > whofe anceftors were driven out of Egypt about the 
year 15 17, and feem to have obtained the appellation of 
Faw-gatig, from John Faw> one of their principal leaders. 
See Gypsies* 

FEALTY. Under the feudal fyftettij every owner of 
lands held them of fome fuperior or lord, from whom, or 
from whofe anceftors, the tenant had received them ; and 
there was a mutual truft or confidence fubfifting between the 
lord and tenant, that the lord Ihould protect the tenant in 
the enjoyment of the territory he had granted him ; and, on 
the other hand, that the tenant fliould be faithful to the 
lord, an4 defend him againft all his enemies* This obliga- 
tion, 00 the part of the tenant, was called his fidelitas, or 
fealty ; and an oath of fealty was required, by the feudal 
law, to be taken by all tenants to their lord* 

Which oath is in this form : " Know ye this, my lord, 
€t that I will be faithful and true unto you, and faith to you 

will bear, for the lands which I claim to hold of you ; 
" .and that I will lawfully do to you the cuftoms and fervices 
" which I ought to do, at the terms affigned : So' help me 
« God." Lit*. 91. 

This oath is now neglected in many places, but it is un- 
doubtedly yet in force. 1 Black* 366. 2 Black. 86. 

FEES, are certain perquifites allowed to officers who are 
concerned in the adminiftration of juftice, as a recompence 
for their labour and trouble ; 'and thefe are either afcertained 
by ad of parliament, or eftablxfhed by ancient ufage, which 

A a 2 gives 



Digitized by Google 



356 



FEE 



gives them an equal fan&ion with ail a£i of parHameiiti 
2 Bac. Abr. 463*, ' 

Attorneys, before they charge their clients with their fees, 
muft deliver a bill under their hands ; and they fhall not 
fue for the fees until after a month from the time of deliver-, 
ing the bill. And the client, on fubmiffion to pay thg. whole 
fum that on taxation (hall appear due, may have the bill 
taxed by the proper officer \ and no fuit fhall be commenced 
during the taxation. And if it appear on taxation that the 
attorney hath been overpaid, he {hall refund ; if the bill 
taxed mail be lefs by a fixth part than the bill delivered, the 
attorney fhall pay the cofts of taxation ; but if it (hall not 
be lefs, the court may charge the attorney or client at their 
difcretion. 3 J a. c* 7. 2 G. 2. c. 23. 

The coroner's fee for taking an inquifition is 20/. and 9*/. 
for every mile he lhall be compelled to travel from home. 
25 G. 2. c. 29. 

• Fees to be taken by clerks to the jujlices of the peace, are 
to be fettled by the juftices in feflions, and confirmed by the 
judges of aflize; and copids thereof fhall be by the clerk 
of the peace kept constantly in a confpicuous part of the 
room where the feffioris are hejd. 26 G. 2. c. 14. 

The fee for the clerk of ajjizeox clerk of the peace for drawing 
an indi&ment of felony is 2/. by the io £jf 1 1 W. c> 23. 

No Jheriffy under-fherifF, or bailiff of liberty, fhall take 
more for ferving an extent or execution than \2d. for every 
pound above 100/. and 6d. for every pound levied under 
100/. ; on pain of treble damages to the party, and 40/. to 
the king. 29 Eliz. c. 4. 

By an ancient ftatute, the bailiffs fee for an arreft is /\d. 
23 if. 6. c. 10. 

Gaolers fees are to be fettled from time to time by the 
juftices in feflions ; and tables thereof fhall be hung up 
by the clerk of the peace in the court where the feflions are 
held 5 and by the gaoler fhall be hung up in every gaol. 
32 G. 2. r. 28. 

A gaoler muft not difobey a writ of habeas corpus for want 
of his fees ; but the court will not turn the prifoner over 
till the gaoler be paid all his fees. 2 Haw. 151. 

By ftatute 14 G. 3. c. 20. if a prifoner is acquitted, or dif- 
charged upon proclamation for want of profecution, or 
hath no bill found againft him, he fhall pay no fee to the 
gaoler for his difcharge : but fuch fee as hath been ufual, 
not exceeding 13J. 4*/. fhall be paid out of the general 
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FEE "FARM, properly taken, is, when* the lord, upon 
the creation of the tenancy, referves to himfelf and his heirs, 
either the rent for which it was befbre let to farm, or aft 
leaft a fourth part of that farm rent. 2 Inft. 44. 

It is called a fee farm rent, becaufe a farm rent is referve4 
upon a grant in fee. Id. 

Fee farm rents of the crown, which remained to the king's 
of England from their ancient demefnes, were many of them 
alienated from the crown in the reign of king Charles the 
fecond, in purfuance of powers granted by 22 C. 2. c. 6. 
and 22 ts* 23 C 2. c. 24. And by the annual land tax a&s, the 
receivers of the faid rents yet remaining, or which were 
purchafed by virtue of the faid afts, (hall allow a deduction 
of fo much in the pound as the land tax is laid at for that 
year ; provided that fuch deduction do not exceed the fum 
aflefled on the whole eftate out of which fuch purchafe4 fee 
farm rent ifiues. 

FEE SIMPLE. A fee, in general, fignifies an eftate of 
inheritance 5 and when the term is ufed without any other 
adjunct, or has the adjunct of ftmple annexed to it, (as, a fee, 
or a fee ftmple,) it is ufed in contradiftin£tion to a fee condi- 
tional at the common law, or a fee tail by the ftatute * 9 im- 
porting an abfolute inheritance, clear of any condition, limita- 
tion, or reftri&ion to particular heirs, but defcendible to 
the heirs general. 1 Injl. 1. 2 Black. 106. 

FEIGNED ISSUE. A feigned iflue is that whereby an 
action is feigned ix> be brought, by confent of the parties, to 
determine fome difputed right, without the formality of 
pleading, and thereby to fave much time and expence in the 
decifion of a caufe. 3 Black. 452. 

FELO DE SE, a felon of himfelf is a perfon who being 
of found mind, and of the age of discretion, voluntarily kills 
himfelf ; for if a perfon is infane at the time, it is no crime. 
But this ought not to be extended fo far as the coroners' juries 
fometimes carry it, who fuppofe that the very acl: of felf- 
murder is an evidence of infanity ; as if every man who a£ts 
contrary to reafon, had no reafon at all 5 for the fame argu- 
ment would prove every other criminal non compos, as well 
as the felf-murderer. The law very rationally judges, that 
every melancholy or hypochondriac fit doth not deprive a 
man of the capacity of difcerning right from wrong ; which 
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is neceffary to form a legal excufe. And the law fo far dif- 
courages this offence, as not to allow the felf-murderer chrif- 
tian burial but he lhall be buried ignominioufly in the high- 
way, with a flake driven through his body, and his goods 
. and chattels forfeited. 4 Black. 189. 

FELONY, is fuppofed by fome to come from the Saxon 
felly which fignifies fierce or cruel, of which the verb fell 
fignifies to throw down or demolilh ; and the fubftantive of 
that denomination fignifies a mountain rough and unculti- 
vated. But the fame word, with a little variation, runs 
through moft of the European languages, and fignifies more 
„ generally an offence at large ; and the Saxon word fallan fig- 
nifies to offend, and fallniffe an offence or failure ; and al- 
though felony, as it is nowT>ecome a technical term, fignifies 
in a more retrained fenfe an offence of an high nature, yet 
it is not limited to capital offences only, but (till retains 
fomewhat of this larger acceptation ; for petit larceny is fe* 
lony, although it is not capital. 

According to Sir Henry Spehnan> it fignifies fuch an of- 
fence, for which, during the feudal inftitution, a man flioukl 
Jofe or forfeit his eftate; which he derives of two northern 
words,^, which fignifies a fief, feud, or beneficiary eftate, 
and lony which fignifies price or value. And hence it is per-, 
haps, that to this day felony incurs a forfeiture of eftate. 

Mifprifton of felony is the concealing a felony which a man 
knows, but never confented to ; for if he confented, he is 
either a principal or acceffary in the felony. The punifhment 
thereof is fine and imprifonment. If a man will fave himfelf 
from the crime of mifprifion, he muft difcover the offence to 
a magiftrate with all fpeed that he can. 3 Inf. 140, 

Compounding of felony, commonly called iheftbotey is where 
a man takes his goods again or other amends, not to profe- 
cute. This was anciently puniflied as felony, but at this day 
it is only punifliable by fine and imprifonment. 1 Haw. 1 25^ 

By the 3 Ja. c. 1 o. the felon, if able, {hall pay the charges 
of his carrying to gaol ; and by the 27 G. 2. c. 3. if he is not 
able, the fame (hall be paid out of the county rate. 

By the 14 G. 3. c. 2. a prifoner againft whom no bill hath 
been found, or who (hall on trial be acquitted, or be dis- 
charged by proclamation for want of profecution, lhall be 
immediately fet at large in court, without paying any fee to 
the flieriff or gaoler \ and fuch fees as had been ufually paid 
in refpeft of fuch difcharge, not exceeding 13J. 4*/. fhall, on, 
certificate of the judge, be paid out of the county rate. 

By 
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By the 25 G. 2. c. 36. the court, before whom any perfon 
hath been convi&ed of grand or petit larceny or other felony, 
may, at the prayer of the profecutor, order his reafonable 
charges of profecution to be paid out of the county rate. 

And by the aforefaid aft of 27 G. 2. c. 3. when any poor 
perfon (hall appear on recognizance to give evidence, the 
court may order fuch fum to be paid to him out of the county 
rate, as they fhall think reafonable, for his time, trouble, 
and expences. 

FEME COVERT, Fr. a married woman; fo called from 
her being under the cover 9 protection, and influence of her 
hufband. So a feme file is a woman fingle, or unmarried. 

FENCE, is a hedge, ditch, or other inclofure of land, for 
the better improvement thereof. And where a hedge and 
ditch join together, in whofe ground- or fide the hedge is, 
to the owner of that land belongs the keeping the fame, and 
the ditch adjoining to it, on the other fide, in repair and 
fcoured. Par. Ojjic. 188. 

FENCE MONTH, in forefts, is the month in which the 
deer fawn during which time they are to be defended from 
the interruptions of fear or danger ; and therefore it is un- 
lawful to hunt in forefts during that time ; which begins 
fifteen days before Midfummer, and ends fifteen days afteir 
it, being in all thirty days. Manw. part 2. ch. 13. 

So alfo, by fqyeral a£to of parliament, certain rivers are 
put in defence for a limited time, for the proteftion of the fifli 
during the fpawning feafon. 

FEOD, feud, fief or fee, in the northern languages, So- 
nifies a conditional ftipend or reward. The conftitution of 
feuds had its original from the northern nations, that in thfc 
decline of the Roman empire invaded the Roman provincies. 
The conquering generals, in order to fecure their acq uifittons* 
allotted large diftri£ts or parcels of land to the fuperior offi* 
cers, who again dealt out fmaller parcels or allotments to thfe 
inferior officers and foldiers. And the condition annexed t6 
them was, that the pofleflbr fhould do fervice faithfully, both 
at home and in the wars, to him by whom they were given, 
for which purpofe he took the oath of fealty j and in cafe of 
the breach of this condition and oath, by not performing 
the ftipulatcd fervice, or by deferring the lord in battle, the 
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lands were again to revert to him who granted them* 
2 Black. 45. 

Thefe at firft were only eftates at will, and then they 
were called munera> or gifts ; afterwards they were granted 
for life, and then they were termed beneficia ; and for the like 
reafon the livings of clergymen are called benefices to this 
day ; and afterwards they were made hereditary, when they 
were called feoah, and in our hwfee fmple. Rel. Spel. 9. 

FEODARY, feudatarws, was an officer of the court of 
wards, whofe bufmefs it was to be prefent with the efcheator 
-in every county at the finding of offices of lands, and to 
give in evidence for the king, as well concerning the value 
as the tenure. He alfo received the rents of the lands of the 
king's wards within his circuit, which he anfwered to the 
receiver of the court. This office, together with that court 
itfelf, was abolifhed by the 12 C. 2. c. 24. 

~ FEODUM MILITIS, a knight's eftate or fee, was fuch 
an eftate in value, as required a man to take upon him the 
order of knighthood; which of old time was estimated at 
20 /. a year, 

FEOFFMENT, may be defined to be the gift of any cor- 
poreal hereditament to another. He that fo gives, or in- 
feoffs, is called the feoffor ; and the perfon enfeoffed is de- 
nominated the feoffee. 2 Black. 20. 

But, by the mere words of the deed, the feoffment is by 
no means perfected. There remains a very material cerer 
mony to be performed, called livery of feiftn ; without which, 
the feoffee hath but a mere eftate at will. Id. 

This conveyance by feoffment was anciently the mpft com- 
mon and neceffary method of conveyance, both becaufe it is 
folemn and public, and, therefore, beft remembered and 
proved; and alfo, becaufe it cleareth all diffeifins, abate- 
ments, intrufions, and other wrongful and defeafible eftates, 
where the entry of the feoffor is lawful ; which neither fine, 
recovery, nor bargain and fale by deed indented and irtroll- 
ed, doth. 1 Injl. 9. 

But now, fince the ftatute of ufes, 27 H. 8. c. 10. the 
conveyance by leafe and releafe, hath taken place of it, and 
is become a very common affurance to pafs lands and tene- 
ments ; for it amounts to a feoffment, the ufe drawing after 
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It the pofleflion without a&ual entry, and fupplylng the 
place of livery of feifin. 

FERJE NATURAE. Animals fern natura, of a wild 
nature, are thofe in which a man hath not an abfolute, but 
only a qualified and limited property, which fometimes fub*- 
fills, and at other times doth not fubfift. And this qualified 
property is obtained either by the art and iriduftry of man, 
or the impotence of the animals themfelves, or by fpecial 
privilege. 

1. A qualified property may fubfift in animals, fer£ 
natura, by the art and iriduftry of man, either by his re- 
claiming and making them tame, or by fo confining them 
that they cannot efcape and ufe their natural liberty 5 fueh 
as deer in a park, hares or conies in an inclofed warren, 
doves in a dove-houfe, pheafants or patridges in a mew, 
hawks that are fed and commanded by the owner, and fifh in 
a private pond, or in trunks, Thefe are no longer the pro- 
perty of a man, than while they continue in his keeping, or 
aftual pofleflion : but if at any time they regain their natu^- 
ral liberty, his property inftantly ceafes 5 unlefs they have 
pnimum revertendi, which is only to be known by their ufual 
cuftom of returning. 

2. A qualified property may alfo fubfift in thefe animals, 
by reafon of the impotence of the animals themfelves 5 as 
when hawks, or other birds build in my trees, or conies 
or other creatures make their nefts or burrows in my land, 
and have young ones there, I have a qualified property in 
thofe young ones, till fuch time as they can fly, ox run away, 
and then my property expires. 

3. A man may have a qualified property in animals, fera 
tiatura, by fpecial privilege ; that is, he may have the privi- 
lege of hunting, taking, and killing them, in exclufion of 
other perfons. Under which head may be confidered, all 
thofe animals which come under the denomination of game. 
Here a man may have a tranfient property , in thefe animals, 
fo long as they continue within his liberty, and may reftrain 
any ftranger from taking them therein ; but the inftant they 
depart into another liberty, this qualified property ceafes, 
2 Black. 391. 

FERRY, a liberty by prefcription, or the king's grant, to 
Jiave 3 boat for paffage upon a river, for the carriage of 
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Jiorfes and men for reafonable toll. T. L. A ferry is in 

refpeel: of the landing place, and not of the water; the 
water may be to one, and the ferry to another. And in 
every ferry, the land on both fides of the water, ought to 
belong to the owner of the ferry ; otherwife, he cannot land 
on the other part. 

FESTINGMAN, from the Saxon feft, to bind; a word 
»ot yet out of ufe. To be free of fejlmgman^ feems to be 
difenarged from bond fervices. So fefting penny, is earned 
given to fervants on their felling or binding. 

FEUD, in Scotland, is a combination of kindred, to revenge 
injuries or affronts done or offered to any of their blood. So 
deadly feud, is a profeflion of irreconcilable hatred, tiU a per- 
fon is revenged even by the death of his adverfary. 

FIAT (let it be done), is a (hort warrant, or order of 
fome judge for making out and allowing certain procefles, 
or the like, 

FICTION OF LAW is allowed of in feveral cafes; 
but it mud be framed according to the rules of law, and 
there ought to be equity and poffibility in every legal fi£fcion» 
A common recovery is a fi£Hon of law, a formal ad or de- 
vice by confent, where a man is defirous to cut off an intaiL 
10 Co. 42. 

But the law ought not to be fatisfied with fidions, where 
it maybe otherwife really fatisfied; and fictions in law ihall 
not be carried farther than the reafons which introduced 
them neceflarily require. 1 IML Abr. 610. 

They were invented to avoid inconvenience ; and it is a 
maxim invariably obferved, that no fi&ion mail extend to 
work an injury, its proper operation being to prevent a mif* 
chief, or remedy an inconvenience, that might refult from 
the general rule of law. 3 Black. 43. 

FIELD-ALE, a kind of drinking in the field, claimed 
by the bailiffs of hundreds from the contribution of the in* 
habitants. 

A FIERI FAC3AS is a writ of execution, whereby the 
Kheriff is commanded quod Jkri faciat 1 that is, that he caufe 
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to be made, of the. goods and chattels of the defendant, the 
fum or debt recovered againft him. 3 Black. 417. 

And the fheriff having, by* virtue of this writ, taken the 
goods and chattels, may fell the fame (even an.eftate for 
years, which is a chattel real), until he hath raifed enough 
to fatisfy the judgment and cofts ; firft paying the landlord 
of the premifes upon which the goods are found, the arrears 
of rent then due, not exceeding one year's rent in the whole. 
Id. 

If part only of the debt be levied, the plaintiff may, on 
return of the writ, have a writ of execution againft the body 
of the defendant for the refidue. Id. 

• 

FIFTEENTHS were a tribute, or temporary aid, iffuing 
out of perfonal property, and granted to the king by parlia- 
ment \ it was a real fifteenth part of every man's perfonal 
eft ate, according to a reafonable valuation ; for perfonal 
cftate, in ancient times, was very inconfiderable, and quite 
a different thing from what it is at prefent : originally, the 
amount of the taxation was uncertain, being levied by aileffc 
ments new made at every frefh grant of the corrimons. But 
in the eighth year of Ed. 3. it was reduced to a certainty, 
when a general taxation was made of every townfhip, bo- 
rough, and city, in the kingdom ; which rate was tne fif- 
teenth part of the value of every townfliip, the whole 
amounting to about 29,000!. I Black. 308. 

FIGURES are not allowed to exprefs numbers in indict- 
ments, but numbers muft be exprefied in words ; 2H.H.1 70, 
Cr. Cir. 109. Andr. 137. H. 11 G. 2. K. to* Haddock. 
or at leaft in Roman numerals 5 Str. 261. H. 6 G. K. & 
Philips. By 6 G. 2. c. 14. it is allowed to exprefs numbers 
by figures in writings, pleadings, rules, orders, indictments, 
&c. in courts of juftice, as have been commonly ufed in the 
faid courts, notwithftanding any thing in the 4 G. 2. c. 26. 

FILE, filum, a thread, firing, or wire, upon which writs 
and other exhibits in courts and offices are fattened or filed) 
for the more fafe keeping, and ready turning to, the fame. 
A file is a record of the court, and the filing of the procefs of 
a court makes it a record of it. 1 Litt. 112.: fo filacer ', in 
the court of common pleas, is an officer fo called from his 
filing thofe writs whereon he makes out procefs. 

FILUM 
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FILUM AQUjE, the thread or middle of the ftream* 
where a river parts two lordftiips. 

FINE OF LANDS. 

1. Fine of lands ) what. 

2. Manner of levying a fine. 

3. Of the fever al kinds of fines of lands. 

4. Ejfecl of a fine levied. 

I. Fine of lands, what. 

A FINE is fometimes faid to be a feoffment of record •+ 
though it might, with more accuracy, be called, an ac- 
knowledgment of a feoffment on record : by which is 
to be underftood, that it hath, at leaft,\the fame force and 
effect with a feoffment, in the convening and affuring of 
lands: though it is one of thofe methods of transferring 
eftates of freehold by the common law, in which livery of 
feifin is not neceflary to be a&ually given ; the fuppofition 
and acknowledgment thereof, in a court of record, however 
fi&itious, inducing an equal notoriety. But, more particu- 
larly, a fine may be defcribed to be, an amicable com- 
pofition or agreement of a fuit, either aftuai or fictitious, 
by leave of the king or his juftices ; whereby the lands ui 
queftion become, or are acknowledged to be, the right qf 
one of the parties. In its original, it was founded on an 
a&ual fuit, commenced at law for the recovery of the 
pofieflion of land \ and the pofieflion thus gained by fuch 
compofition, was found to be fo fure and effe&ual, that 
fiftitious a&ions were, and continue to be> every day com- 
menced, for the fake of obtaining the fame fecurity. 
2 Black. 349. 

For, anciently, it was a determination of a real controver- 
fy j but now is generally a feigned action, and fuppofes a 
controverfy, where, in reality, there is none, to fecure the 
title that a man hath in his eftate againft all men ; or to cut 
off intails, and with niore certainty to convey the title of 
lands to whom he pleafeth, either in fee fimple, fee tail, 
or for life or years. Wefl. Symb.par. 2. f. 1. 

It is called a fine, becaufe it puts an end, not only to tjie 
fuit thus commenced, but alfo to all other fuits and cpiir 
troverfies concerning the fame matter, 2 Black. 349. 

2. Manner 
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2. Manner of levying a fine. 

The manner of levying a fine by this kind of fi&itious 
proceeding, is as follows : 

1. The party, to whom the land is to be conveyed or 
aflured, commenceth an a£Hon or fuit at law againft the 
other ; generally an a£rion of covenant, by fuing out a writ 
K)T pracipe, called a writ of covenant, the foundation of which 
is a fuppofed agreement or covenant, that the one (hall con- 
vey the lands to the other ; on the breach of which agree- 
ment the a&ion is brought. On this writ there is due to the 
king a primer, or firft fine, being a noble for every five marks 
of land, or a tenth part of the yearly value. The fuit being 
thus commenced, there follows, 

2. The licentia concordandi, or licence to agree the fuit; 
for as foon as the a£tion is brought, the defendant, knowing 
himfelf to be in the wrong, is fuppofed to make overtures of 
peace and accommodation to the plaintiff, who, accepting 
them, but having, upon fuing out the writ, given pledges to 
profecute his fuit, which he indangers if he now deferts it 
without licence, he therefore applies to the court for leave 
to make the matter up. This leave is readily granted ; and 
for it thdre is another fine due to the king, called the king's 

fiver, and fometimes the poji fine, with refpe& to the primer 
fine before mentioned and it is as much as the primer fine, 
and half as much more. 

3. Next comes the concord or agreement itfelf, after leave 
obtained from the court ; which is ufually an acknowledg- 
ment from the deforciants (or thofe who keep the others out 
of poflefhon), that the lands in queftion are the right of the 
complainant: and, from this acknowledgment or recog- 
nition of the right, the party levying the fine is called the 
cognizor (or acknowledger), and he to whom it is acknow- 
ledged is called the ccgnizee. This acknowledgment muft 
be made either openly in the court of common pleas, or be- 
fore one of the judges of that court, or before commifiioners 
}n the country, by a fpecial -authority called a writ of dedimus 
pDteJlatcm ; which judges and commifiioners are bound by the 
ftatute 18 Ed. i.Jl. 4. to take care that the cognizors be of 
full age, found memory, and out of prifon. If there be any 
feme-covert among the cognizors, fhe is privately examined, 
whether (he doth it willingly, or by compulfion of her huf- 
band j and alfo, if there be any doubt of her age, {he ftall be 
examined as to that. 2 Black. 349. 2 Infl. 515. And by 
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an order of the court of common pleas, H. 17 G. 2. irt 
fines taken by commiffioners, an affidavit on parchment mult 
be made by an attorney of one of the courts of law at Weft- 
minfler y of the great feffions in Wales, or of the counties pa- 
latine of Che/ler, Lancajler> and Durham, that he knows the 
cognizors ; that^the fine was duly figned and acknowledged 
by them before the two commiffioners taking the fame \ that 
the cognizors, and two commiffioners, were, at the time of 
taking and acknowledging the faid fine, all of full age and 
competent underftanding ; that the femes-covert (if any) 
were folely and feparately examined apart from their huf- 
bands, and freely and voluntarily contented to and acknow- 
ledged the faid fine ; and that the cognizors, and every of 
them, knew the fame. to be a fine to pafs his, her, and their 
eftate and eftates ; and (H. 26 and 27 G. 2.) that the faid 
fine was duly figned and acknowledged upon the day and 
year mentioned in the caption ; and that the razures or in- 
terlineations (if any) in the body or caption of fuch fine, 
were made before the parties figned the faid fine, and before 
the caption was figned by the commiffioners. 

By thefe a£ts all the effential parts of a fine are complet- 
ed 5 and if the cognizor dies after the fine is acknowledged, 
it may yet be carried on in all its remaining parts ; provided 
that the writ be returned before fuch death of the cognizor* 
2 Black. 351. 2 Wilfon, 115. 

4. The next thing is the note of the fine; which is ov&f 
an abftraft of the writ of covenant, and of the concord, 
naming the parties, the parcels of land, and the agreement- ' 
This muft be inrolled of record in the proper office. 

5. The fifth part is the foot of the fine, orconclufion of it} 
which includes the whole matter, reciting the parties, day, 
year, and place, and before whom it was acknowledged oif 
levied. 

And thus the fine is completely levied at common law. 

But, by feveral a&s of parliament, other folemnities a*e 
fuperadded; particularly, that the fine, after ingroffing, 
fhall be operlly read and proclaimed in court, once in the tern* 
in which it is made, and once in each of the three fueceed-* 
ing ; and the chirographer of fines fhall caufe a table of all 
the fines levied in each county to be affixed in fome open part 
of the court all the next term ; and fhall alfo deliver the 
contents thereof to the fheriff of every county, who fhall, at 
the next affizes, fix the fame in fome open place in the court, 
for the more public notoriety of the fine» 

5 Lands 
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Lands purchafed pf divers perfbns by feveral purchafers, 
may pafs in on? fine ; and fuch joint fines are proper to fave 
charges, where the purchafes are of fmall value. 2Black.^t 4 

But before fuch fine is allowed to pafs, proof mud be 
made that the whole purchafe-monies do not exceed 200 1. 

3. Of the feveral hinds of fines of lands* 

FINES thus levied are of four kinds. 1. What is called a 
fine fur cognizance de droit come ceo que il ad de fon done ; that is, 
a fine upon acknowledgment of the right of the cognizee,. as 
that which he hath of the gift of the cognizor. This is the 
beft and fureft kind of fine, for thereby the deforciant, hi 
order to keep his covenant with the plaintiff of conveying to 
him the lands in queftion, and at the fame time to avoid the 
formality of an aftual feoffment and livery, acknowledges 
in court a former feoffment, or gift in poffeflion, to have been 
made by him to the plaintiff". This fine is therefore faid to 
be a feoffment of record j the livery, thus acknowledged in 
court, being equivalent to an aftual livery ; fo that this affur- 
ance is rather a confeffion of a former conveyance, than a 
conveyance now originally made ; for the deforciant, or cog- 
nizor, acknowledges ( cognofcit ) the right to be in the plaintiff 
or cognizee, as that which he hath de fon done, of the proper 
gift of himfelf the cognizor. 2. A fine fur cognizance dt 
droit tantum, or upon acknowledgment of the right merely* 
not with the circumftance of a preceding gift from the cog* 
nizor. This is commonly ufed to pafs a reverfionary intereii 
which is in the cognizor ; for of fuch reverfions these can 
be no feoffment, or donation with Every, fuppofed ; as the 
pofleflion, during the particular eftate, belongs to a third 
perfon. 3. A fine fur conceffit, or upon grant ; which is, 
where the cognizor, in order to make an end of difputes* 
though he acknowledges no precedent right, yet grants to 
to the cognizee an eftate de novo, ufually for life ox years, by 
way of fuppofed compofition j and this may be done, referv- 
ing a rent, or the like $ for it operates as a new grant. 
4. A fine fur done, grant, et render; upon gift, grant, and 
render ; which is a double fine, being in a manner two fines, 
comprehending the fine fur cognizance de droit come ceo, &c. 
and the fine fur conceffit ; and may be ufed to create parti- 
cular limitations of eftate. In this fpecies of fine, the cog- 
nizee, after the right is acknowledged to be in him, grants 
back again, or genders to the cognizor, or perhaps to a 
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ftranger, fome other fcftate in the premlfes; But, in gga 

neral, the firft fpecies of fine, fur cognizance de droit come 
cto\ &c. is molt ufed, as it conveys a clear and abfolutfc free«* j 
hold, and gives the cognizee a feifin in law, • without any 
aftual livery ; and is therefore called a fine executed, whereas 
the others are but executory. 2 Black. 352* 

4. Effecl of a fine levied* 

*The reafon why fuch folemnity is required in pafling a 
fine is, becaufe the fine is fo high a bar, and of fo great 
force, and of a nature fo powerful in itfelf, that it precludes 
not only thofe which are parties and privies to the fine, and 
their heirs, but all other rierfons whatfoever, who are of 
full age, out of prifon, of found memory, and within thd 
four feas, on the day of the fine levied ; unlefs they put in 
their claim within five years after proclamations madei 

So that a fine extends both to parties ■, privies , and ftrangersj 
'and the parties arid privies are fofeclofed by it prefently, anil 
the fir angers in futnro. 2 In/I. 516. 

The parties are either the cognizors or cognizees ; and thefe 
are immediately concluded by the fine, and barred of any la- 
tent right they might have, even though under the legal im- 
pediment of coverture. And indeed as this is almoft the 
only aft that a feme-covert (or married woman) is permitted 
by law to do (and that, becaufe flie is privately examined as to 
her voluntary confent, which removes the general fufpicion 
of compulfion by her hufband), it is therefore the ufual, 
and almoft the only fafe method, whereby fhe can join in 
the fale, fettlement, or incumbrance, of any eftate. 2 BlacL 

355- 

Privies to a fine are fuch as are any way related to the par- 
ties who levy the fine, and claim under them by any right of 
blood, or other right of reprefentation : fucn as are the 
heirs-general of the cognizor, the iflue in tail, the vendee, 
the devifee, and all others who muft make title by the perfons* 
who levied the fine. Ibid. 

Strangers to a fine are all other perfons in the world, ex- 
cept only parties and privies ; whofe right is bound unlefs 
theymake claim within five years after proclamations made 5 
except femes-covert (not being parties to the fine), infants, 

Jmfoners, perfons beyond the feas, and fuch as are not of 
bund mind 5 who have five years allowed to them and their 
heifs, after fuch impediment removed. Perfons alfo that 
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liave not a prefent, but a future inter eft only, as thofe in re* 
mainder or reverfion, have five years allowed to claim in, 
from the time that fuch right accrues. And if within that 
time they negle£t to claim, or (by the ftatute 4 An. c. 16.} 
if they do not bring an a&ion to try the right within one year 
after making fuch claim, and profecute the fame with effed, 
all perfons whatfoever are barred of whatever right they may 
have, by force of the ftatute of non-claim. Ibid* 

And the courts of law will not fuffer a fine to be impeach-* 
ed (when once levied) on account of any defeft of under- 
standing,/ or even lunacy or idiotcy, of the cognizor. 12 Co% 
124. 2 C*. 58. ioC*. 42. 

But in order to make a fine of any avail, it is neceffary that 
the parties have fome interejl in the lands to be affe&ed by it j 
otherwife two ftrangers, by confederacy, might defraud the 
owners, by levying fines of their lands. 

Thus tenant for years* at will, or at fufferance 9 cannot by 
fine deveft an eftate, and turn it to a right. 2 Atk. 24c 
2 Fez. 482. 

If a fine be levied by tenant for life, it immediately operates 
as a forfehnre of the eftate of the tenant for life, and the re- 
toainder-man or reverfioncr may enter prefently ; but he is 
not bound fo to do, for the law gives him five years after the 
death of the tenant forlife ; becaufe it is not prefumed that 
he will look after the determination of the eftate, foonertharr 
in the natural way. 2 Fez. 482* 

If a man levy a fine of my land while I am in poffeffion of it, 
this fine will not hurt me ; for he that has the eftate or in- 
tereft in him cannot be put to his a&ion, entry, or claim * 
becaufe he has that already, which the a&ion, entry, or 
claim, would give him. Wood. b. 2. c. 3. 

But if I have a fee-fimple, and am diffeifed, and the difleifor 
doth levy a fine with proclamations, and I do not claim with- 
in five years after, I and my heirs are barred for ever. Ibid. 

But a wrong doer, in order to gain a pofleffion by dif- 
feifin, muft not only ftep On the land, and then leave the? 
rightful owner in pofleffion; which, though fufficient to 
give him a feifin on a feoffment, is not fufficient to levy a? 
fine. 3 Atk. 339. 

But evidence of receipt of rent is a fufficient pofleffion to 
levy a fine. Ibid. 

A trufiee cannot levy a fine to defeat the cejiuy que trufl $ 
for every one in poffeffion, with notice of the trujt, is % 

Vol. I. B b truftee % 
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truftee ; and cejiuy que trujl hath ndthing to do with tt# 
^poflelfion* 2 Fez. 476. 2 Atk. 240. 

A fine levied by the mortgagor or mortgagee, will not bar 
the equity of redemption. Hard. 512. %Vern. 190. 

So a fine by the mortgagor to a fecond mortgagee, will 
not bar the firft mortgagee, though more than five year* 
pafs; the mortgagor continuing in pofielEon, and paying 
the intereft,. being only tenant at will to the firft mortgagee. 
Carth. 414. (13 Pir*. 282.) 

A fine fur cognizance de droit come ceo y &c. without any con-> 
fideration expreffed, or ufes declared, whether the cognizor 
be in poffefiion, or the fine be of a reverfion, -ftiafl enure to 
the old ufe, in whomfoever it was at the time of levying the, 
fine ; and, although it paffes nothing, yet, after five year* 
and non-claim, it will operate as a bar. 2 WUf. 19. 

And if a confideration appears, yet as it conveys an ab- 
folute eftate, without any limitations, to the cognizee, this 
aJTurance could not be made to anfwer the purpofes of fa- 
mily fettlements (wherein a variety of ufes is often expe* 
dient), unlefs its force were fubje&ed to the direction of 
other more complicated deeds, wherein particular ufes can 
be more particularly expreffed. And if fuch deed is made 
previous to the fine, it is called a deed to lead the ufes of the 
fine \ if made fubfequent to the fine, it is called a deed to 
declare the ufes. 2 Black. 363. 

FINE FOR ALIENATION, was an attendant of tenure 
by knight's fervice, whenever the tenant had occafion to 
make over his land to another. This depended on the na- 
ture of the feudal connection, it not being reafonable that a 
feudatory fhould transfer his lord's gift to another, without 
the confent of the lord, left an enemy to the lord fhould 
be introduced into the tenure. And if the tenant aliened 
Without licence, it was, in ftri&nefs, a forfeiture of the 
lands : but this feverity wa6 mitigated by the ftatute 1 Ed. 3. 
c. 12. which ordained, that, in fuch cafe, the lands fhould 
not be forfeited, but a reafonable fine be paid to the king : 
upon which ftatute it was fettled, that one third of the yearly 
value fhould be paid for a licence of alienation ; but if the 
tenant prefumed to alien without licence, a full yearfs value 
fibould be paid. 2 Mack. 71. 

But, by 12 G. 2. c* 24. all fines for alienation, and other 
incidents of tenure by knight's fervice, are taken away * exv 
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fc£pt fines for alienation due by particular cuftoms of parti- 
cular manors. 

Which cuftomary fines are, in feme places, arbitrary at 
the will of the lord ; in other places, limited and certain* 
But, even where they are arbitrary, the courts of law, in 
favour of the tenant, have tied them down to be reafonable in 
their extent 5 and therefore no fine is allowed to be taken, 
ekhef upon alienations, or defcents (unlefs in particular cir- 
cumftances), of more than two years' improved value of thi 
eftate. 2 Black. 98. 

FINE FOR OFFENCES- By the bill of rights, 1 W. 
jl. 2. c. 2. exceffive fines ought not to be impofed ; and all 
grants and promifes of fines and forfeitures of particular 
perfons, before convi&ion, are declared to be illegal and void.- 

The reafonablenefs of fines in criminal cafes hath been 
ufualiy regulated by the determination of magna charta, c. 14. 
- concerning amercements for mifbehaviour in matters of civil 
right, which is as follows : A freeman Jhall not be amerced for 
afmall fault * but after the manner of the fault ; and for a great 
faulty after the greatnefs thereof 5 faving to him his contentment t 
and a merchant likewife, faving to him his merchandife ; and 4 
villein^ faving his wainage. Which intends, generally, that 
no man (hall have a larger amercement impofed' upon him, 
than his circum fiances or perfonal eftate will bear j faving 
to the landholder, his contenement or land ; to the trader, 
his merchandize ; and to the countryman, his wainage, or 
team and inftruments of hufbandry. In order to afcertain 
which, the fame magna charta dire&s, that the amercement 
fliall oe fet, or reduced to a certainty, by a jury* Thi* 
method of liquidating the amercement to a precife fum, is 
ufualiy done in the courtrleet and court-baron by affeerers, or 
jurors fworn to affeere, tax, and moderate, the general 
amercement, according to the particular circumftanc£s o£ 
the offence and the offender. In imitation of which, in 
courts fuperior to thefe, the ancient praftice was, to inquire 
by a jury what a man was worth by the year, faving the 
maintenance of himfelf, his wife, and children. And fince 
the difufe of fuch inqueft, it is not ufual to affefs a larger fine 
than a man is able to pay, without touching the implement? 
of his livelihood ; but tp infli£t corporal punifhment, or * 
ftated imprifonment, which is better than an exceffive fine, 
for that (when a man is not able to pay) 'amounts to impri- 
fonment for life. 4 Black 379. 
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FIRE. Sec Burning. 

FIREBOTE, a privilege of tenants to take wood for fuel. 

See Estovers. • • 

FIRE ORDEAL. See Ordeal. 

i 

FIRMA ALBA, a white farm, or rent, paid in filver, 
And not in cattle or provifions for the lord's houfe. 

FIRST FRUITS was the value of every fpiritual living 
by the year, which the pope, claiming the difpofition of all 
ecclefiaftical livings within Chriftendom, referved out of 
every living. 12 Co. 45. 

Thefe, together with the tenths (which were the tenth 
part of fuch livings paid annually), the pope claimed as due 
to himfelf by divine right ; and this portion or tribute was, 
by ordinance, yielded to the pope in the 20 Ed. 1. ; and a va- 
luation then made of the ecclefiaftical livings within this 
realm, to the end the pope might know, and be anfwered of, 
that yearly revenue ; fo as the eccle|iaftical livings charge- 
able with the tenth (which was called fpiritual) to the pope, 
were not chargeable with the temporal tenths or fifteenths 
granted to the king in parliament : and to render the payment 
of thefe to the pope more eafy, the popes fometimes granted 
the fame to our kings for certain terms. 2 Inji. 627, 8. 

At the reformation thefe were taken from the pope, and 
annexed to the crown ; and a valuation was then made of all 
the ecclefiaftical livings, in the 26 Hen. 8. ; according to 
which valuation, the firft-fruits and tenths ftill continue to 
be paid. 

Vicarages, according to the faid valuation (which, is re- 
cord in what are now called the king's books), not exceed- 
ing 10I. a year, and parfonages not exceeding ten marks, 
are difcharged of firft-fruits*. 1 El. x:. 4. / 29* 
^ And all ecclefiaftical benefices with cure of fouls, not ex- 
ceeding 50 1. a year according to the improved value, are 
difcharged of both firft-fruits and tenths. 5 An. c. 24. f. r. 

By the 2 isf 3 An* c. 11. thefe revenues are appropriated 
to the augmentation of imall livings, and from thence have 
received the name of queen's bounty. 

FISHERY* A free fifliery, or exclufive right of fifliing 
in a public river, is a royal franchife, heM by grant or pro- 
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fcription. It differs from a feveral fifliery, becaufe he that 
has a feveral fifliery muft alfo be the owner of the foil, which, 
in a free fifliery, is not requifite. It differs alfo from a com- 
mon of fifliery, in that the free fifliery is an exclufive right, 
the common of fifliery is not fo ; and therefore in a free fifliery 
a man hath a property in the fifti before they are caught ; in 
a common of fifliery, not till afterwards. 2 Black. 39. 

Fifliery, in navigable rivers, or arms of the fea, is com- 
mon and public ; it prima facie belongs to the crown, and 
the prefumption is againft any exclufive right ; yet an ex» 
clufive right may be prefcribed for ; but the proof lies on the 
claimer of it. In private rivers, not navigable, it belongs to 
the lords on each fide. Bur. Mansf. 2164. 

FISHPOND. Any man may erecl: a fiflipond without 
licence, becaufe it is a matter of profit, and for the increafe 
of victuals. 1'Ittft. 199. 

Stealing fifli out of inclofed private fifhponds, ftreams, or 
other waters, is tranfportation for feven years ; and attempt- 
ing to fteal them i$ 5I. penalty. 5 G. 3. c. 14, 

If any perfon, armed and difguifed, fliall fteal any fifli out 
of any river or pond ; or (whether armed and difguifed or 
not) mall break down the head or mound of any fiflipond, 
whereby the fifli fliall be loft or deftroyed ; he (hall be guilty , 
of felony without benefit of clergy. 9 G. c. 22. 

FLEDWTTE, or flightwite, a freedom or difcharge 
from amercements, forfeited by a perfon having fed for an 
offence. 

FLEMENFRITH (from frid, peace) feems to be an 
amercement for harbouring an offender, having broken thq 
king's peace, and fled for the fame. 

FLIGHT, is evading the courfe of juftice, by a man's vo* 
luntarily withdrawing himfelf. On an accufation of trea- 
fon, or felony, or even petit* larceny, if the jury find that 
the party fled for the fame, he fliall forfeit his goods an4 
chattels, although he be acquitted of the offence ; for the 
very flight itfelf is an offence, carrying with it a ftrong pre-* 
fumption of guilt, and is at leaft an endeavour to. elude ai^d 
ftifle the courfe of juftice prefcribed by the law. Bjit now 
the jury very feldom find the flight ; fuch forfeiture being 
looked upon, fince the vaft increafe of perfonal property, as 
- P b 3 tOQ 
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too large a penalty for an offence, to which, a man is prompt* 
cd by the natural love of liberty, 4 Black. 387. 

FLORIN, a foreign coin, in Spain 4 s. 4 d. in Germany 
38. 4 d. in Holland 2S. 

FLOTSAM, is where a {hip is funk, or call away, and 
the goods float upon the furface of the water,. 

FOCAGE (from focus, a hearth), the privilege of getting 
fuel : the fame as Jlrebote. 

FOLK-LAND was fuch as was held by no affurance in 
writing, but diftributed among the common folk, or people, 
at the pleafure of the lord, and refumed at his discretion; 
and was no, other than villenage. It was fo called in contra- 
diftinftion to book-land, which was held by deed or writing, 
in which the tenant had a freehold of inheritance. 

FOLK-MOTE (from folk, and gemot, an affembly), was a 
common council of the inhabitants of a city, town, or bo- 
rough, convened at the moot hall or houfe. It feems to have 
been ufed for any kind of public meeting, 

FOOTGELD, an amercement for not expeditating, or 
cutting out the balls of the feet of dogs in the forefh To be 
free from footgeld, is a privilege to keep dogs within the forefl; 
unexpeditated, without punifhmerit. 

^FORCIBLE ENTRY ANT) DETAINER, are the vio- 
lent taking, 1 and keeping pofTeflion of lands and tenements, 
with threats, force, and ar;ms, and without the authority of 
law. This was formerly allowable to every perfon difieifed 
or turned out of poffeffion, unlefs his entry was taken away 
or barred by his own neglect, or other circumftances. But 
this being found very prejudicial to the public peace, it hath 
teen thought neceflary by feveral ftatutes to reftrain all per- 
fons from the ufe of fuch violent methods, even of doing 
themfelves juftice and much more if they have no juftice 
in their claim. So that the entry now allowed by law is a 
peaceable one ; the entry forbidden by law, is fuch as is fup- 
ported and maintained with force, violence, and unufual 
weapons. By the ftatute 5 R. 2. Jf. 1. c. 8. all forcible 
entries are puniflied with imprifonment and ranfom at the 
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king's will. And by the feveral ftattrtes, 15 R. 2. r. 2. 
$ H. 6. ^9. 31 is/, c. 11. and 21 c. 15. upon any 
forcible entry, or forcible detainer after peaceable entry, into 
any lands or benefices of the church, a juftice of the peace, 
taking fufficient power of the county, may go to the place, 
and there record the force upon his own view ; and, upon 
fuch conviftion, may commit the offender to gaol till he 
makes fine and ranfom to the kirig. And, moreover, the, 
juftice (hall have power to fummon a jury, to try the forcible 
entry or detainer complained of ; and, if the fame be found 
by that jury, then, befides the fine on the offender, the juf- 
tice {hall make reftitution, by the {herifF, of the pofTeffion, 
without inquiry into the merits of the title ; for the force is 
the thing to be tried, puniftied, and remedied, by them ; and 
the fame may be done at the general feflions. But this doth 
not extend to thofe who have had peaceable pofleflion for 
^hree years next before. 4 Black. 148. 

FORCIBLE MARRIAGE. By 3 H. 7. c. 2. if any 
perfon mall take away any woman, having lands or goods, 
or that is heir^apparent to her anceftor, by force and againft 
her will, and afterwards me be married to him, or to an- 
other by his procurement, or defiled ; he, and alfo the pro- 
curers and receivers of fuch woman, {hall be adjudged prin- 
cipal felons. And, by 39 El. c. 9. the benefit of clergy is 
taken away from the principals, procurers, and acceflaries 
before. 

And, by 4 iff 5 P. (sf M. c. 8. if any perfon {hall take 
or convey away any unmarried woman under the age of fix- 
teen (though not attended with force), he {hall be imprifoned 
two years, or fined, at the difcretion of the court ; and if he 
deflowers her, or contracts matrimony with her without the 
confent of her parent or guardian, he {hall be imprifoned 
five years, or fined, in like manner. And, by 26 G. 2. c. 33. 
the marriage of any perfon under the age of 21, by licence, 
without fuch confent, is void. 

FORECLOSURE of equity of redemption is, where the 
mortgagee, in order to prevent the mortgagor from redeem- 
ing the eftate, or to recover his money lent upon the fecurity 
thereof, applies to a court of equity to compel the mortgagor 
either to fell the eftate, or to redeem it by payment of the 
money prefently 5 or, in default thereof, to be for ever de- 
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barred from redeeming the feme, which is called the ffirt*-. 

chfure of the equity of redemption. 

FOREIGN, forinfecus, fignifiea of another country ; and,, 
in our law, is diversified in^feveral refpe&s. 

Foreign attachment, is an attachment of the goods of fo- 
reigners, found in feme liberty, to fatisfy their creditors, 
within fuch liberty. 

Foreign kingdom, is a kingdom under the dominion of a 
foreign prince ; fo that Ireland, or any other place fubjeS to> 
the crown of England, cannot with us be called foreign, 
though to feme purppfes they are diftincT: from the realm of 
England. As if two of the king's fubje&s fight in a foreign 
kingdom, and one of them is killed, it cannot be tried here 
by the common law, but it may be tried by the conilable 
and marfhal according to the civil law or the fa£X may be 
examined by the privy council, and tried by commiflioners 
appointed by the king in any county in England. 3 In/I. 48. 

Foreign plea, is a plea in objection to a judge, where he 
is refufed as incompetent to try the matter in queftion, be- 
caufe it arifes out of his jurifdi&ion. Kitch. 75. And if a 
plea of ifluable matter is alledged in a different county from, 
that wherein the parry is indicted or appealed, fuch pleas 
can only be tried by juries returned from the counties wherein 
they are alledged. 2 Haw. 404. 

Foreign fervice, is that whereby a mefne lord holds of an- 
other, without the limits of his own fee ; or that which the 
tenant performs, either to his own lord or to the lord para- 
mount, out of the fee. Kitch. 299. Alfo the payment of 
extraordinary aid, as oppoied to intrinfic fervice, which was 
the common and ordinary duty within the lord's court. 

Counterfeiting foreign coin, current in England by the 
king's proclamation, or bringing any fuch counterfeit foreign 
coin into England, with intent to utter the fa me. inpayment, 
is high treafon. 1 Mar. Jt. 2. c.6. 1 2 JP. & Mar. c. n.' 
And counterfeiting foreign coin not current in this kingdom, 
is mifprifion of treafon. 13 El. c. 2. 

If any of the king ? s fubje&s fliali inlijl into any foreign 
fervice, he fhall be guilty of felony without benefit of clergy* 
9 G. 2. c. 30. 29 G. 2. c. 17. 

A perfon contracting with, or endeavouring to perfuade, 
any artificer to go into any foreign fervice, {hall forfeit 500I. 
and be imprifoned for 1 2 months ; for the fecond offence 
fhall forfeit lbool. and be imprifoned two years. And an 
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artificer going out of the kingdom to teach any manufa&ure 
to foreigners, fhall be incapable of a legacy, or of being ex- 
ecutor or adminiftrator, and of taking any lands by defcent, 
devife,or purchafe,arid fhall forfeit his lands and goods, and be 
deemed out of the king's proteftion. 3 G.c. 27. 23 G. 2. c. 1 3. 

Foreign hill of exchange, ie a bill drawn by a merchant 
refuting abroad, upon his correfpondent in England; or drawn 
by a merchant in^England, on his correfpondent abroad, 
2 Black. 457, 4 

If a ftranger of Holland, or any foreign country, buys goods 
at London, and gives a note under his hand for payment, and 
then gees away privately into Holland, the feller may have % 
< certificate from the lord mayor, on proof of fale and delivery 
of the goods ; upon which, the people of Holland will execute 
a legal procefs on the party. Alfo, at the instance of an am- 
baffador or conful* fuch a perfon of England, or any criminal 
againft the laws here, may be fent from a foreign kingdom 
hither. Where a bond is given, or contract made, in a fo- 
reign kingdom, it may be tried in the king's bench, and laid 
to be done in any place in England. Hob. 1 1. 2 Bulftr. 322. 

FOREIGNERS, though made denizens, or naturalized 
here, are difabled to bear offices in the government, to be of 
the privy council, or members of parliament. 12 W. c. 2. 

FORESTS, are wafte grounds belonging to the king, re- 
pleniflied with all manner of beafts of chafe or venary, which 
are under the king's prote&ion, for the fake of his royal re- 
creation and delight ; and to that end, and for preservation 
of the king's game, there are particular laws, privileges, 
courts, and officers, belonging to the king's forefts. 
I Black. 279. 

The foreft courts are, the court of attachments, of regard, 
of fwainmote, and of jujlice-feat. 1. The court of attach- 
ments, is to be held before the verderers of the foreft, once in 
every forty days, to inquire of all offenders againft the king's 
deer, or covert for the fame, who may be attached by their 
bodies, if found in the very aft of tranfgreflion, otherwifc 
by their goods ; and, in this court, the forefters are to 
bring in their attachments or presentments of vert and ve- 
nifon ; and the verderers are to receive the fame, and to in- 
roll them, and to certify them, under their feals, to the court 
of juftice-feat or fwainmote ; for this court can only inquire 
of, but not convift, offenders. 2. The court of regard, or 
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iurvey of dogs, is to be holden every third year, for the law-- 
ing or expeditating of maftiffs ; which is done by cutting oiF 
the claws of the fore feet, td prevent them from running 
after deer. No other dogs but maftiffs were permitted to be 
kept within the king's forefts, it being fuppofed that the keer*- 
ing of thefe, and thefe only, was neceffary for the defence of 
a man's houfe. 3. The court of fwainmote, is to be holdeh 
before the verderers as judges, by the fteward of the fwairt- 
mote, thrice in every year, the fweins or freeholders within 
the foreft compofing the jury. The jurifdi&ion of this court 
is, to inquire into the oppreflions and grievances committed 
by the officers of the foreft, and to receive and try prefer- 
ments certified from the court of attachments againft the 
offenders in vert and venifon. And this court may not only 
inquire, but convi£t alfo ; which conviction mail be certified 
to the court of juf ice-feat, under the feals of the jury ; for 
this court cannot proceed to judgment. But the principal 
court is, 4. The court of juf ice-feat, which is 'held before the 
chief juftice in eyre, or chief itinerant judge, capitalis juflici-* 
arius in itinere, or his deputy, to hear and determine all tref- 
paffes within the foreft, and all claims of franchifes, liberties, 
and privileges, and all pleas and caufes whatfoever, therein 
arifing. It may alfo proceed to try prefentments made in the 
inferior courts of the foreft, and to give judgment upon 
the conviftions that have been made in the fwainmote courts. 
It may be held every third year. This court may fine and 
imprifon, it being a court of record. And a writ of error 
lies to the court of king's bench. 1 Black. 289. 2 Black. 38. 
3 Black. 71. 

But the foreft laws have long ago ceafed to be put in ex- 
ecution. I Black. 289. 

A foreft, in the hands of a fubjeft, is, properly, the fame 
with a chafe, being fubjeft to the common law, and not to 
the foreft laws, 2 Black. 38. 

Beafts of foreft are, properly, hart, hind, buck, hare, boar, 
and wolf ; but, legally, all" wild beafts of venary or hunting. 
1 Injl. 233. 

FORESTALLING (forefallan, or forejlallan ), in the 
Englifh Saxon, fignifies, properly, to market before the public, 
or to preveat the public market ; and, metaphorically, to in- 
tercept in general j and feemeth derived from fore (which is 
the fame as before ), and fall, a ftanding-place or department; 
from whence fprang the ancient word fallage, which fignifies 
S money 
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money paid far ere&ing a ftall or ftand, for the felling of 
goods in a fair or market. This offence of foreftalling was 
defcribed by the ftatute 5 is* 6 Ed. 6- c. 14. to be buying or 
contra£ting for any merchandize, or vidual, coming in the 
way to market 5 or duTuading perfons from bringing their 
goods or provifions there, or perfuading them to enhance the 
price when there \ and was punifhable by the faid ftatute* 
according to the degrees of the offence. Which ftatute be- 
ing now repealed, by the 12 G. 3. c. 71. the fame remains an 
offence at common law, punifhable upon indi&ment by fine 
and irnprifonment. 

FORESTER, is a fworn officer minifterial of the foreft, 
to watch over the vert and venifon, and to make attachments 
and true preferments of all manner of trefpafies done with- 
in the foreft, 

FORF ANG (from fang, to take) was the taking of pro- 
vifion in a fair or market, before the king's purveyors had 
been ferved for his majefty's ufe. A grant to be freed from 
forfang, was an immunity from amercement or forfeiture for 
the faid offence. 

FORFEITURE (forisfaBura, forfait, Fr.), is the confe- 
quence of attainder for treaibn, felony, or mifprifion thereof : 
and it is of two kinds ; either of lands or goods* 

By the common law, all lands of inheritance, whereof the 
offender was feifed in his own right, are forfeited to the 
king by an attainder of high treafon ; and to the lord of 
whom they are immediately holden, by an attainder of 
petty treafon or felony. But the lord cannot enter into fuch 
lands, without a fpecial grant, until it appear by due pro- 
cefs, that the king hath had his prerogative of the year, day, 
and wafte : concerning which, it is enabled by 1 7 Ed. 2. 
c. 16. that the land fhall be forthwith taken into the king's 
hands, and he fhall have all the profits thereof for a year 
and a day ; and the land fhall be wafted and deftroyed in 
the houfes, woods, and gardens, and in all manner of things 
belonging to the fame land ; and after the king hath had 
the year, day, and wafte, the land fhall be reftored to the 
chief lord of the fee, unlefs he fine before with the king 
for the year, day, and wafte. 2 Haw. 451. 

As to forfeiture of goods, all things whatfoever, which 
are comprehended under the notion of perfopal eftate, which 
■ the 
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the party hath or is intitled to in his own right, are liable to 
forfeiture, upon a conviction of treafon or felony, or upon 
an acquittal of a capital felony or petty larceny ; or of petty 
larceny if the party is found to have fled for it. But the 
jury very feldom find the flight ; forfeiture being looked upon 
fince the vaft increafe, of perfonal property of late years, as 
too large a penalty for an offence to which a man is 
prompted by the natural love of liberty. 2 Haw. 45 r. 
4 Black. 387. 

Although the forfeiture upon an attainder of treafon or 
felony, mail have relation to the time of the offence, for the 
avoiding of all fubfequent alienations of the land, yet it mall 
relate to the time of the conviction or flight found only, as 
to chattels; and therefore the offender may bona fide fell 
any of his chattels, for the fuftenance of himlelf and family, 
between the fact and conviction ; for perfonal property is of 
fo fluctuating a nature, that it pafles through many hands in 
a {hort time ; and no buyer would be fafe, if he were liable 
to return the goods which he had fairly bought, provided 
any of the prior vendors had committed a treafon or felony, 
4 Black. 387. 

FORGERY, is an offence at common law, and an offence 
alfo by Jlatute. Forgery at the common law is an offence in 
falfely and fraudulently making or altering any manner of 
record, or any other authentic matter of a public nature ; 
as a parifh regifter, or any deed, will, privy feal, certificate 
of holy orders, and the like. As for writings of an inferior 
nature, fuch as private letters to friends, the counterfeiting 
of them is not properly forgery ; therefore in fome cafes it 
may be more fafe to profecute fuch offenders for a mifde- 
meanor as cheats. The punifhment on an indictment of 
forgery at common law, may be by pillory, fine, and im- 
prisonment. But indictments for this offence are now fel- 
dom brought at common law, but on fome of the ftatutes 
which generally inflict a more fcvere punifhment. 1 Haw. 
184. 

The Jlatutes which make forgery an offence are numerous* 



forging or making, or knowingly publishing jor giving in 
evidence, any forged deed, charter, or writing fealed, or 
any court roll, or will, is punifliable by forfeiture of double " 
cofts and damages to the party grieved, (landing upon the 
pillory, having both his ears cut off", his noftrtfs flit and 
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feared, forfeiture to the king of the profits of his lands during 
life, and inmrifonment during life : and for any forgery re- 
lating to a term of years, or annuity, bond, obligation, ac- 
quittance, releafe, or difcharge of any perfonal chattels, the 
fame forfeiture is given to the party grieved, and on the of- 
fender is inflifted the pillory, lofs of one of his ears, and a 
year's imprifonment ; and, in both cafes, the fecond offence 
is made felony without benefit of clergy. 

Another general ftatute is 2 G. 2. c. 25. whereby the firft 
offence is made felony without benefit of clergy, in the cafe 
of forging or procuring to be forged, or uttering as true, 
any forged deed, will, bond, writing obligatory, bill of ex* 
change, promiflbry note, indorfement or aflignment thereof, 
or any acquittance or receipt for money or goods, with in- 
tent to defraud any perfon. 

And by many other particular ftatutes, forgeries of di- 
vers kinds are made felony without benefit of clergy. As 
the forging of bank bills or notes, dividend warrants, exche- 
quer bills, power to transfer ftocks, lottery tickets, policy 
of aflurance, army debentures, ftamps whereby to defraud 
the revenue, and many other of the like kind. 

FORISFAMILIATED, is where a man ceafes to become 
part of his father's family, becoming himfelf the head of 
another family. . 

FORM, is required in law proceedings, otherwife the 
law would be no art but it ought not to be ufed to en- 
foare or entrap. Hob. 232. The formal part of the law, 
or method of proceeding, cannot be altered but by parlia- 
ment; for if once thofe outworks were demolifhed, • there 
would be an inlet to all manner of innovation in the body of 
the law itfelf. 1 Black. 142. 

FORMA PAUPERIS, is where any perfon is fo poof, 
that he cannot bear the ufual charges of fuing at law or in 
equity. In this cafe, upon his making oath that he is not 
worth 5 L and bringing a certificate from a counfellor at 
law, that he believeth him to have caufe of fuit, he fhall, 
by the 11 H* 7. r. 12. have original writs and fubpos- 
nas gratis, and counfel and attorney afligned him without 
fee; and by 23 if. 8. r. 15- he fhall, when plaintiff, be e*- 
cufed from cofts, but (hall fuffer other punishment at the 
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difcretion of the judge. And it was formerly ufual to pre 
fuch paupers, if nonfuited, their election* either to be 
whipped, or pay the cofts ; though the pra&ice is now dif* 
ufed ; and Holt chief juftice faid, he had no officer for it> 
and he never knew it done. 3 Black. 400. 2 Sali. 506* 

And it feems agreed, that a pauper may recover cofts* 
though he pay none j for although the counfel and clerks 
are bound to give their labour to him, yet they are not bound 
to give it to his antagonift. 3 Black. 400. 

On an indiclment 9 the defendant may be admitted to de-> 
fend in forma pauperis ; for though it is not within the fta~ 
tute of Hen. 7. which relates to civil fuits only, yet it may 
be reafonable to do it on indi&ments at common law, where 
the profecutor (who can have no coils) is not prejudiced. 
&r. 1041. 

And by the feveral ftamp a&s, perfons admitted to 
fue or defend in forma pauperis fliall not be liable to the 
duties on ftamped paper or parchment. 

FORMEDON upon an alienation by tertant in tail, 
whereby the eftate tail is difcontinued, and the remainder 
or reverfion is by failure of the particular eftate difplaced, 
and turned into a mere right, the remedy is by a&ion of 
fformedon fecundum formam doniJ 9 becaufe the writ doth com- 
prehend the form of the gift ; which is in the nature of a 
writ of right, and is the higheft a&ion that tenant in tail 
can have. For he cannot have an abfolute writ of right, 
which is confined only to fuch as claim in fee fimple ; and 
for that reafon this writ of formedon was granted him by 
&e ftatute of 13 Ed. 1. c. 1. called the ftatute de donis. 

This writ is diftinguiflied into three fpeciesj a forme- 
don in the defcender^ in the remainder ', and in the reverter. 

A writ of formedon in the defcender lieth, where a gift in 
tail is made, and the tenant in tail aliens the lands intailed, 
or is diffeifed of them, and dies \ in this cafe the heir in 
tail fhall have this writ of formedon in the defcender to- re~ 
cover thefe lands fo given in tail, againft him who is then 
the a&ual tenant of the freehold. 

A formedon in the remainder lieth, where one giveth lands 
to another for life or in tail, with remainder to a third per- 
Cbn in tail or in fee ; and he who hath the particular eftate 
dteth without iffue inheritable, and a ftranger intrudes upon 
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*him the remainder, and keeps him out of poffeffion; in 
this cafe, the remainder man fliall have his writ of forme- 
don in the remainder. 

A formedon in the reverter lieth, where there is a gift in 
tail, and afterwards by the death of the tenant in tail with- 
out iffue of his body the reverfion falls in upon the donor, 
his heirs, or affigns 5 in fuch cafe the reverfioner fliall hare 
this writ to recover the lands. 3 Black. 191. 

But thefe writs are now feldom brought, except in fome 
ipeciat cafes, where it cannot be avoided ; and the trial of 
titles by eje&ment is now the ufual method, which is done 
with much lefs trouble and expence. 

FORNICATION, is the a& of incontinency in fmgle 
perfons ; for if either party is married, it is adultery ; the 
Spiritual court hath the proper cognizance of this offence : 
but formerly, the courts leet had power to inquire of and 
punifli fornication and adultery 5 in which courts the king 
had a fine aflefled on the offenders, as appears by the book 
ofDomefday. 2 Injl. 488. 

FORPRISE, taken beforehand; is a word frequently ufed 
m leafes and conveyances^ implying an exception or referv* 
atioru 

FORTIORI, a fortiori, or multo fortiori, is an argument 
often ufed by Littleton, to this purpofe ; i£ it be fo in a fe-» 
offinent pafling a new right, much more is it for the reftitu- 
tion of an antient right. Co. Litt. 253. 260. 

FORTLICE, a fortified place. 

FORTUNE-TELLING. If any perfon (hall pretend to 
exercife any kind of witchcraft, forcery, enchantment, of 
conjuration, or undertake to tell fortunes, he lhall jbe im- 
prifoned for a year, and be fet on the pillory once in £very 
quarter of that year, and further bound to the good behavi- 
our as the court fliall award. 9 G. 2, r, 5, 

FORTY-DAYS COURT. The court of attachment or 
wood-mote, held before the verderers of the foreft once in 
every forty days, |o inquire concerning all offenders againft 
vert or vei\ifon. % Black* n\* 
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FOSSA, a ditch full of water, wherein women commit* 
ting felony were drowned : it has been likewife in antient 
writings ufed for a grave. Jacob. Dicl. 

FOSS ATURA, a work done by tenants in Sgging ditcher 
or trenches. 

FOSSEWAT, was antiently one of the four principal high* 
ways in England^ leading through the kingdom, fuppofed to 
be dug and made by the Romans, and having a ditch on one 
fide. Coweh 

FOURCHER, (Fr.) figiufies a putting off or delaying of 
an a£Hon ; which is chiefly when an- aftion is brought 
againft two, who, being jointly concerned, are not to anfwer 
till both appear ; and they agree not to appear both in one 
day, whereupon the appearance of the oneexcufing the default 
of the other, he has' day over to appear with the other* 
and at that day the other appears, but he that appeared, 
before doth not, to have another day by the adjournment 
of the party who then appeared. 

By flat, of Weft. i. c. 42. coparceners, jointenants, Sec; 
may not fourch, by eflbign, to eflbign Severally ; but {halt 
have only one eflbign, as one fole tenant : and 23 H. 6* 
c. 2. the defendants fiiall be put to anfwer without fourchingk 
3 Inft. 250. 

FRACTION.* The law allows of no fra£ion of a day* 
as if a thing is to be done on fuch a day, the law allows 
all that day to do it in. If an offence be committed, as 
in cafe of murder, the year and day (hall be computed 
from the beginning of the day on which the wound 
was given, and not from the precife minute or hour. 
% Haw* 163. 

FRANCHISE, or liberty, is a royal privilege, or branch 
of the king's prerogative, fubfifting in the hands of a fub* 
je£L 2 Black. 37* 

Being therefore derived from the crown, it muft arife 
from the king's grant j or, in fome cafes, may be held hj 
prefcription, which prefuppofes a grant. Ibid. 

The fame identical franehife," that hath before beea 
granted to one, cannot be granted to another * for that 

would 



Digitized by Google 



F R A 385 

would prejudice die former grant, and the priority of grants 
is to be regarded. Id. 

To be a county palatine is a franchife, veiled in a num- 
ber of perfons. It is likewifo a franchife for a number of 
perfons to be incorporated and fubfift as a body politic, 
with a power to maintain perpetual fucceflion, and do 
other corporate a&s. Other franchifes are, to hold a court 
leet : to have a manor or lordfhip, or at leaft a lordfhip 
paramount : to have waifs, wrecks, eftrays, treafure«trove, 
royal-fifh, forfeitures, and . deodands : to have a court of 
one's own, or liberty of holding pleas, and trying caufes : 
to have the cognizance of pleas (which. is ftill a greater 
right), fo that no other court fhali try caufes arifing within 
that jurifdicHon ; to have a bailiwick, or liberty, exempt 
from the flieriff of the county, wherein the grantee only, 
and his officers, are to execute all procefs : to have a fair or 
market, with the right of taking toll, either there or at any 
other public places, as at bridges, wharfs, Or the like : to 
, have a forefl, chafe, park, warren, or fifhery, endowed with 
privileges of royalty. Id. 

All franchifes or liberties, being derived from the crown, 
are therefore extinguifhed if they come to the crown again 
by efcheat, forfeiture, or otherwife. 

Forfeiture may accrue either by mifufer, of non-ufer. 
1. By mifuftr ; as by keeping a fair or market otherwife 
than it is granted ; as keeping it on two days, when one only 
is granted ; or keeping it upon a Monday > when it is granted 
to be kept on a Wedncfday or for extorting fees, and fuch 
like. 2. By non-ufer ; for if one hath liberties, and doth not 
ufe them within memory, they are loft. But non-ufer of a 
market is no forfeiture. 9 Co. 50. 

When a man claims or ufes a franchife or liberty which 
he ought not to have, it is faid to be an ufurpation upon the 
king ; and a writ of quo warranto, or a writ in the nature of 
a quo warranto, may be brought for that, as well as upon a 
mifufer or non-ufer. 

FRANKALMOIGN, free-alms, is a tenure, whereby a 
religious corporation, aggregate or fole, holdeth lands of 
the donor, to them and their fucceffors for ever. The fer- 
vice which they were bound to render for thefe lands was 
not certainly defined ; but only in general to pray for the 
fouls of the donor, his anceftors, and fucceflbrs ; anc^there- 
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fore they did no fealty (which is incident to all other fervices 
but this) becaufe this divine fervice was of a higher and 
more exalted nature. This is the tenure by which almoft 
all the ancient monafteries and religious houfes held their 
lands } and by which the parochial clergy, and very many 
ecclefiaftical and eleemofynary foundations, hold them at 
this day ; the nature of the fervice being upon the reforma- 
tion altered, and made conformable to the dodirine of the 
church of England. 

So great regard was there {hewn to religion, and religious 
men, in ancient times, that the tenants in frankalmoign were 
discharged of all other fervices, except the trinoda necejjitas, 
of repairing the highways, building caftles, and repelling in- 
vafions. And even at prefent, this is a tenure of a nature 
very diftin£t from all others, being not at all feudal, but 
merely fpiritual ; for, if the fervice be negle&ed, the law 
gives no remedy, by diftrefs, or otherwife, to the lord of 
whom the lands are holden, but merely a complaint to the 
ordinary or vifitor to correft it : wherein it materially dif- 
fered from what was called tenure by divine fervice> in which 
• the tenants were obliged to do fome fpecial divine fervices in 
certain, as to fing fo many maffes, to diftribute fuch a fum 
in alms, and the like ; which, being exprefsly defined and 
prefcribed, could with no kind of propriety be called frank- 
almoign, or free-alms. 2 Black* ioi. 

FRANKING LETTERS. The privilege of letters com- 
ing free of poftage to and from members of parliament, was 
claimed by the houfe of commons in 1660, when the firft 
legal fettlement of the prefent poft-office was made; but af- 
terwards dropped, upon a private afiurance from the crown, 
that this privilege fliould be allowed the members ; and, ac- 
cordingly, a warrant was conftantly iflued to the poft-mafter- 
general, directing the allowance thereof, to the extent of 
v two ounces in weight, till at length it was exprefsly confirm- 
ed by ftatute 4G. 3. c. 24. with may new regulations. 

And by 24 G. 3. c. 37. / 7. no letters or packets (hall be 
exempted from poftage, except fuch, not exceeding two 
ounces weight, as (hall be fent during the fitting of parlia- 
ment, or within 40 days before or after any fummons or 
prorogation, and whereon the whole fuperfcription {hall be 
of the hand-writing of the member direfting the fame ; and 
(hall have his name indorfed thereon, together with the name 
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of the poft-town from which the lame Is intended to be fent ; 
and the day, month, and year, when put into the office 
(the day of the month to be in words at length) and the 
fame fhall be put into the office on the day of the date 
thereof. 

And no letter to any member of either houfe of parlia- 
ment (hall be exempted, unlefs dire&ed to fuch member at 
the place where he fhall a£tually be at the time of the deli- 
very thereof, or at his ufual place of refidence in London, or 
at the houfe of parliament, or the lobby of fuch houfe of 
which he is a member. 

Alfo the faid ftatute of 4 G. 3. c. 24. exempts from port- 
age, printed votes or proceedings in parliament, or printed 
newfpapers, fent without covers, or in covers open at the 
fides, figned on the outfide by any member of parliament, or 
directed to a member at any place whereof he fhall have 
given notice to the poft-mafter-general. 

AHq clerks in the public offices may continue to frank 
votes and newfpapers as heretofore, provided they be fent 
without covers, or in covers open at the fides. 

* FRANK-MARRIAGE, Hberum tnaritagium, is where te- 
nements are given by one man to another, together with a 
wife who is daughter or kinfwoman of the donor, to hold in 
frank-marriage. By which gift, though nothing but the 
word frank-marriage is exprefled, the donees (hall have the 
tenements, to them and the heirs of their two bodies be-* 
gotten ; that is, they are tenants in fpecial tail. It is called 
frank or free marriage, becaufe the donees are liable to no 
fervice but fealty. But this n now intirely out of ufe. 
2 Black. 115. 

FRANKPLEDGE, was anciently a certain number of 
freemen, who became pledges or fureties for each other's good 
behaviour. In order whereunto, by the laws of king Alfred, 
it was ordained, that all freemen fliould caft themfelves into 
feveral companies, by ten in, each company, and that every 
of thofe ten men of the company fliould be furety and pledge 
for the forthcoming of his fellows; fo that if any harm 
were done by any of thofe ten againft the peace, the reft of 
the ten fliould be amerced, if he of their company that did 
the harm fliould fly, and were not forthcoming to anfwer to . 
that wherewith he fliould -be charged. And every of thofe 
companies, confiding of ten men, with their families, was 
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therefore called a tithing, and were to meet together once & 
year, and be viewed, and examined how the peace had been 
kept ; which meeting was called the view of frankpledge, and 
is now no other than what is called the leet court. And as 
ten times -ten do make an hundred, fo it was ordained that 
ten of thofe companies, or pledges, (hould meet together for 
their matters of greater weight; therefore that general af* 
fembly Was, and yet is, called the hundred court. Lamb* 
Confab. 

FRAUD: 

I* Of fraud in general. 

2. Of fraudulent alienations to defeat creditors or pur* 

chafers. 

3. Concerning the Jlatute of frauds and perjuries. 

I. £fy fraud in general*. 

Covin and fraud, in many cafes (faith lord Coke), to d6 
a wrong, doth choke a mere right ; and the ill manner doth 
make a good matter unlawful. 1 Lift. 357. 

Where a man takes an unreafonable advantage againft a 
ncceffitous heir, by drawing him into an agreement for a 
fmall fum at prefent, for a large fum to be paid 6n the 
death of his anceftor, a court of equity will relieve* 
2 Atk. 135. 

But if a perfon will enter into a hard bargain with his eyes 
open, equity will not relieve him upon this footing only, un- 
lefs he can (hew fraud, or fome undue means made ufe of to 
draw him intofuch agreement. 2 Atk. 251. 

But if a bargain be fuch as no man in his fenfes would 
make, a court of law will fet it afide. As in the cafe of 
Jones and Morgan (1 Lev. ill.), an action was brought 
upon a promife to pay for a horfe, one barley corn for thfe 
firft nail, and double every nail further ; and averred, that 
there were 32 nails in the (hoes of the horfe, which doubling 
every nail, came to 500 quarters of barley. At the trial at 
Hereford aflifes, the judge {Hide) directed the jury to give no 
more than the real value of the horfe in damages, being 8 /*, 
and fo they did. \Wilf. 295. 

Where an unconfcionable bargain is made with an infant 
before he comes of age, and a note of hand is taken from 
him immediately on his coming of age, equity will order it 
to be cancelled. 2 Atk. 25. 

A con- 
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A confederation of fome fort or other, is fo abfolutely 
neceflary to the forming of a contract, that a nudum paclum, or 
agreement to dp or pay any thing on one fide, without any 
compenfation on the other, is totally void in law; and a man 
cannot be compelled to perform it : as if one promifes tp 
give another 100/., in this cafe nothing is contracted for or 
given on the one fide, and therefore {here is nothing binding 
on the other. 2 Black. 445. 

But as this rule was principally eftabliflied to avoid the 
inconvenience that would arife from fetting up mere verbal 
promifes, fc?r which no good reafon could be affigned, it 

m therefore doth not hold in fome cafes, where fuch promife 
is authentically proved by written documents. For if a man 
enters into a voluntary bond, or gives a promiflbry note, he 
f^all not be allowed to aver the want of a confideration, in 
order to evade the payment; and courts of juftice will fup- 
port thefe, as againft the contractor himfelf, but not t,o 
the prejudice of creditors, or ftrangers to the contract 

. Ibid. 

And, generally, a voluntary conveyance is held fraudulent 
againft a futjfequent purchaser for a valuable confideration. 
3 Atk. 412. 

A young man gave a. note to a girl in this form, " Then . 
? c borrowed and received of A. B. the fum of 20 /., which I 
" promife never to pay It was held by the lord chief juftice 
Parker, on the northern circuit, that an action for this 
money did well lie, upon the lending on one fide, and bor- 
rowing on the other, notwithstanding the words in the con- 
'cjufioi}, %Ath 32. 

2. Fraudulent alienations to. defeat cwditqrs or pur chafers.* 
By the 13 El. c. 5. " All conveyances of lands or goods, 
" to defraud creditors and others of their juft debts, da- 
mages, forfeitures, heriots, or mortuaries, (hall be void 
" as to them : Provided, that this fhall not extend to pur- 
« chafers bona fide, upon good confideration, not having 
* * notice of the fraud at the time of the conveyance.*' 
And by the 27 El. c. 4. " All conveyances of lands to 
defraud purchafers (hall be void ; but with a provifo as bs- 
« fore, that this fhall not extend to purchafers on good con* 
« fideration and bona fide. And if lands be conveyed with 
" condition of revocation or alteration, and afterwards 
«' fold for good confideration, the former conveyance lhall, 
* 4 with refpect to the firft vendees, be void." 
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No deed (hall be deemed to be made bona fide, which is 
accompanied with any trujl ; as if a man makes a gift of his 
goods to one of his creditors in fatisfa&ion of his debt, but m 
truft that the donee {hall favour him, or permit him or fome 
other to poiTefs them, and to pay the debt when he is able, 
this is not bona fide. 3 Co. 81. 

If a man conveys his eftate to the ufe of himfelf for life, 
with .power to mortgage fuch part as he (hall think fit, re>- 
mainder to truftees to fell and pay all his debts, but conti- 
nues in pofleffion and keeps the deed, and afterwards be- 
comes indebted by bond, judgment, and fimple contract ; 
this deed is fraudulent as againft creditors by bond and judg- 
ment, who, having no notice of the fettlement, fliafl not 
come in on average only with the fimple contraft creditors* 
2 Fern, 510. 

Every voluntary conveyance is not fraudulent, but prima 
facie it is prefumed to be fo againft purchafers, unlefs the 
contrary be made appear. Cha. Ca. 100. 

But if a man makes a voluntary conveyance in confidera- 
tion of natural afFe&ion, and is not at that time indebted to 
any, nor in treaty with any for the fale of the lands, fuch 
conveyance hath no badge of fraud : but otherwife it is, if 
he be indebted, or in treaty for the fale of the lands ; and 
there is fcarcely an inftance, where the perfon conveying 
was indebted at the time, that the conveyance hath not 
been deemed fraudulent againft creditors. 1 Ath. 15. 
2 Fez. it. 

And where there is a voluntary conveyance made, and 
afterwards a fubfequent conveyance for valuable confidera- 
tion, though there be no fraud in that voluntary conveyance, 
nor the perfon making it at all indebted, yet fuch mere 
voluntary conveyance is void at law, by the fubfequent pur- 
chafe for valuable confideration. 2 Fez. 10. 

By the 3 7. c. 4. all deeds of gift of goods and chat- 
tels made of truft, to the ufe of the perfon that made the 
deed/ lhall be void. 

If a man that is a debtor, makes a deed of gift of all his 
goods, to prevent the taking of them in execution for his debts, 
it is void as againft creditors \ but againft himfelf, his own ex- 
ecutors or adminiftrators, or any man to whom he (hall 
after convey them, it is good. Bacon's Ufe of the Law, 62. 

But although a man fears an execution againft his goods, 
yet he may fell them outright for money, at any time before 
the execution fervedi provided there be no refervation of 
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truft, «as that on paying the money he fhall have the goods 
again, for that truft proves a fraud to prevent the execu- 
tion. Id. 

But after the writ of execution is delivered to the (heriff, 
fuch fale fhall not bind the property. 

If a man is indicled, and gives away his goods to prevent a 
forfeiture, the king (hall have them upon an attainder or 
convi£Hon ; otherwife, if he fells them to one for a valu- 
able confideration who had no notice of the indi&ment. 
3 Balk. 174. 

Marks or badges of fraud in a gift or grant of goods are, 
if it be general of all his goods without exception of fome 
things of neceffity ; if the donor ftill pofleffes and ufes the 
goods ; if the deed be made fecretly ; if it be a truft between 
the parties 5 or if it be made pending the a&ion. And 
therefore lord Coke advifes, when a gift is made in fatisfac- 
tion of a debt, by one who is indebted to others alfo, that 
it be made, 1. In a public manner, before neighbours, and 
not in private. 2. That the good,s be appraifed by honeft 
people to the full value, and the gift made in fatisfadtion of 
the debt. 3. That immediately after the gift, the donee 
take pofleflion of them ; for the continuance of the pofTeflion 
is a fign of a truft. 3 Co. 80. 

Courts of equity, and courts of law, have a concurrent 
jurifdi&ion to fupprefs and relieve againft fraud. What cir- 
cumftances and fadts amount to fraud, is properly a queftion 
of law. But the interpofition of equity is often neceffary 
for the inveftigating truth, and to give more complete re- 
^refs. Bur. Mansf. 396. 

3. Concerning the Jlatute of frauds and perjuries. 

By the 29 C. 2. c. 3. " All leafes, eftates, interefts of 
« freehold, or terms of years, or any uncertain intereft out 
" of lands, made by livery of feifin only or by parol, and 
" not put in writing, and figned by the parties or their 
" agents authorized in writing, fhall have the efFedt of leafes 
u or eftates at will only, any confideration for making fuch 
" parol leafe or eftate notwithftanding. / 1. Except all 
" leafes, not exceeding the term of three years from the 
" making thereof, whereupon the rent referved to the land- 
" lord fhall amount to two thirds at leaft of the full improv- 
u ed value of the thing demifed." f. 2. 

u And no leafes, eftates, or interefts, either of freehold, 
" or terms of years, or any uncertain intereft, not being 
C c 4 " copyhold 
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u popyhold or cuftomary intereft, fliall be granted or furren- 
" dered, unlefs it be by deed* or note in writing, figned by 
« the party or his agent in writing, or by aft and operation 
« of law." / 3. 

" And no aftion (hall be brought, (1) whereby to charge 
" any executor or adminiftrator upon any fpecial promife to 
c< anfwer damages out of his own eftate; or (2) whereby to 
" charge the defendant upon any fpecial promife to anfwer 
%i for the debt, default, or mifcarriages of another perfon ; 
<c or (3) to charge any perfon upon any agreement made 
€i upon confideration of marriage j or (4) upon any contract 
" or fale of lands, or any intereft therein ; or (5) upon any 
€( agreement that is not to be performed within one year 
" from the making thereof \ unlefs the agreement, or fome 
€i memorandum or note thereof mall be in writing, and 
" figned by the party to be charged therewith, or fome per- 
" fon by him lawfully authorized." / 4. 

" And all devifes of lands {hall be in writing, and flgned 
c< by the devifor, and atteftcd and fubferibed in his prefence, 
€i by three or four credible witnefTes." f. 5. 

c< And all declarations or creations of trufts of lands mail 
€C be in writing, figned by the party who is by law enabled 
" to declare fuch truft, or by his hft will 5 , except fuch 
" trufts as fliall arife or refult, or be transferred or extin- 
€( guiflied by aft or operation of law. And all aflignments 
Cf of trufts fliall a]fo be in writing, figned by the party, or by 
«< his laft will." /. 7, 8, 9. 

€t And judgments, as againft purchafers, fliall be binding 
« only from the time of figning the fame, and not by refer- 
« ring back to the firft daypf the term." f. 13, 14, 15. 

« And writs of execution fliall bind the property of goods 
" only from the time of delivering the writ to the ftieriff; 
" who fliall, for the better manifeftation of fuch time, in- 
" dorfe the day and year when he received it. v /. 16. 

" And no contraft for fale of goods for ten pounds or up- 
<c wards, fliall be good^ except the buyer fliall receive part 
" of the goods, or give fomething in earneft to bind the 
" bargain, or in part of payment, or fome note or memo- 
c< randum in writing be figned by the parties or their agents 
" lawfully authorized." / 17. 

All leafesy tfrV. On a parol agreement for a leafe for a 
term of years, the leflee entered and enjoyed for fome time; 
and on a bill brought againft him to execute a counterpart, 
he pleaded the ftatute of frauds*, but pot allowed., be- 
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caufe the agreement was in part carried into execution. 
Str. 783. 

Except all leafes not exceeding the term of three years. So 
that a verbal leafe will hold for three years, and in this re- 
fpe& hath the advantage of a written leafe j for a written 
leafe for three years, or any other term, unlefs it be upon 
ftamped paper or parchment, will only have the effeft of an 
eftate at will ; that is, for one year: for by the feveral ftamp 
afts, fuch written leafe fhall not be given in evidence in any 
court, until it fhall have been ftamped, and the ftamp duty 
hath been paid, and alfo an additional fum of 10/. if the 
leafe hath been written upon paper or parchment before it 
was ftamped. 

To anfwer for the debt of another perfon. If a man promife 
to a furgeon, that, if he cure fuch a one of a wound, he will 
fee him paid ; this is only a promife to pay, if the other does 
not : but if he promife to pay the furgeon what he fhall de- 
ferve for doing it, this is binding upon him without writing. 
L.Raym. 224. 

And the diftinftion is this: where an a£Hon will lie 
againft the *party himfelf, there an undertaking by another 
for performance is within the ftatute, and is not good unlefs 
it be in writing ; as if a man fay, feud goods to fuch a one, 
and if he dotl* not pay you I will : otherwife it is, where an 
aftion doth not lie againft the party himfelf ; as if a man 
fay, fend goods to fuch a one, and I will pay you. L. Raym. 
1085, 6. 

Upon any agreement made upon conftderation of marriage. It is 
not neceflary that a promife to marry another be in writing ; 
for the ftatute extends 'only to conftderation of marriage. 
Str. 34. 

Upon any contraB or fale of lands. A letter fetting forth that 
the party had agreed to fell an eftate, is not fufficient to take 
it out of the ftatute, unlefs the letter fet forth what the 
agreement was. Str. 426. 

Trufl refulting by operation of law. A truft by operation or 
coflftru&ion of law is, where an eftate is purchased in the 
name of one perfon, and the money is paid by another, this 
is a refulting truft for him who paid the money 5 or where a 
truft is declared only as to part, and nothing is faid as to 
the reft, what remains undifpofed of refults to the heir at 
law. 2 Ath. 71. 150. 

No contraEl for the fale of goods. If a man befpeak goods, 
|nd after they are made, refufea- to take them, this is not 

withiu 
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within the ftatute, though no note was given for the money, 
nor any earned paid ; for the ftatute only relates to a&ual 
.contrails for the fale of goods, where the fcuyeV is immedi- 
ately anfwerable, and the feller is to deliver the goods im- 
mediately. Sir. 506. 

FRAXINETUM, a woody ground, where aflies grow. 

FREE BpNCH, (a free feat,) frank banc, is the widow's 
(hare of her hulband's copyhold or cuftomary lands (in the 
nature of dower), which is variable according to the cuftoms 
in particular places. In fome manors it is one third, fome- 
times half, fometimes the whole, during her widowhood, of 
all the copyhold or cuftomary land which her hufband died 
poffefibd of. In fome places by cuftom (he holds them only 
during her chajle viduity. In the manors of Eajl and Weft 
JLnbourne, in the county of Berks, and the manor of 2arr*, 
in Devon, and other parts of the Wejl of England, there is a 
cuftom, that, when a copyhold tenant dies, his widow {hall 
have her free bench in all the cuftomary lands, while flic 
continues fole and chafte 5 but if fhe commits incontinency, 
Ihe forfeits her eftate : yet, neverthelefs, on her coming into 
the court of the manor, riding backwards on a black ram, 
with his tail in her hand, and faying the words following, 
the fte ward is bound by the cuftom to re-admit her to her free, 
bench. The words are thefe : 
Here I am, 

Riding upon a black ram, 
Like a whore as I am j 
And for my crincum crancum 
Have loft my bincum bancum, 
And for my tail's game, 
Have done this worldly (hame : 

Therefore, I pray, Mr. Steward, let me have my lands 

again.- Cowel. 

It is a kind of penance among jocular tenures and cuftoms, 
by way of atoning for the offence committed. 2 Black. 122* 

FREE CHAPEL, is fo called from its being free or 
exempt from the jurifdi&ion of. the ordinary. Moft of the 
free chapels were built upon the manors and ancient demefnes 
of the crown, whilft in the king's hands, for the ufe of 
himfelf and his retinue when he came to refide there. 
And when the crown parted with thofe eftates, the chapels 
3 went 
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went along with them, and retained their firft freedom. 
But fome lords having had free chapels in manors that do 
not appear to have been ancient demefne of the crown, fuch 
are thought to have been built and privileged by grants from 
* the crown. Tanner's Not. Mqtiajl. Pref. Thefe chapels are 
vifitable by die king, and not by the ordinary which office 
of vifitation is executed for the ting by the lord chancellor. 

A FREEHOLD may be in deed or in law : a freehold 
in deed is actual feifin of lands or tenements in fee fimple, 
fee tail, or for life. A freehold in law 9 is a right to fuch 
lands or tenements before entry or feifure. So there is a 
feifin in deed 9 and a feifin in law : a feifin in deed is, when a 
corporal pofleffion is taken ; a feifin in law is, where lands 
defcend before entry, or when fomething is done which 
amounts in law to an aftual feifin. i Injl. 3 1 . 166. 

Tenant in fee fimple, fee tail, or for life, is faid to have 
a freehold, fo called becaufe it doth diftinguifh it from terms 
of years, chattels upon uncertain interefts, lands in villenage, 
or cuftomary or copyhold lands. 1 Itift. 43. 

A freehold cannot be conveyed to pafs in futuro 9 for then 
there would be want of a tenant again ft whom to bring a 
pracipe ; and, therefore, notwithstanding fuch conveyance, 
the freehold continues in the vendor : but if livery of feifin 
is afterwards given, the freehold from thence palfeth to 
-the vende* 2 Wilf 165. 

A man is faid to be fifed of freehold, but to be poffeffed 
of other eftates, #s of copyhold lands, leafes for years, or 
goods and chattels. 

FREIGHT, Yx.frety fignifies the money paid for carriage 
of goods by fea ; or, in a larger fenfe, it is taken for the cargo 
or burthen of the {hip. Ships are freighted either by the 
ton, or by the great ; and, in refpecl: of time, the freight 
is agreed for at fo much per month, or at a certain fum for 
the whole voyage. If a {hip freighted by the great, is call 
away, the freight is loft ; but if a merchant agrees by the 
ton, or fo much for every piece of commodities, and ths 
fhip is caft away, if part of the goods is faved, it is faid 
fhe ought to be anfwered her freight pro rata : and when 
a fhip is infuredy and fuch a misfortune happens, the infured 
commonly transfer their goods over to the afiurers towards 
a fatisfattion of what they make good. MerchantsCompan. 79. 

* K FRESH 
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FRESH FORCE, frifca fortia> is a force newly done In 
any city, borough, or the like : and if a perfon \f difleifed 
of any lands or tenements within fuch city or borough, he 
who hath right to the land, by the ufage and cuftom of fuch 
city or borough, may bring his affife or bill of frejb force, 
within forty days after the force committed* and recover 
the lands. F. N. B. But this is now out of ufe, the poj- 
feflion being ufually recovered by eje#mem% 

FRESH SUIT, or purfuit, is the immediate and unin- 
termitted following an offender, as of a robber in cafe of 
robbery, of a prifoner in cafe of prifon breaking, or of goods 
efcaped or driven off the premifes in cafe of a diftrefs. The 
benefit of the purfuit of a felon is, that the party purfuing 
may have his goods reftored to him, which othcrwife are 
forfeited to the king. But if the thief be not apprehended ■ 
immediately, but it is fome time before he is apprehended, 
yet if the party did what in him lay to take the offender, 
and notwithftanding that in fuch cafe he happened to be 
apprehended l?y fome other perfon, it fhall be adjudged 
frefh purfuit. This is in the difcretion of the court, though 
it ought to be found by the jury ; and the judges may, if 
they think fit, award reftitution without making any inquj- 
fition concerning the fame. Wheye a gaoler immediately 
purfues a felon, or other prifoner, efcaping from prifon, it 
is frefh fuit, to excufe the gaoler. And if a lord follow his 
diftrefs into another's ground, on its being driven off the 
premifes, this is called frefh fuit. So where a tenant pur- 
fues his cattle that efcape or ftray into another man's ground. 
And frefh fuit may be either within the view or without* 
2 Haw. 169. 

FRIENDLESS MAN, was the old Saxon appellation fpr 
him whom we call an outlaw ; and the reafon of his beiag 
called fo was, becaufe, being out of the king's prote&ion, he 
was- after a certain number of days denied all help of friends: 
hence there was a mulft or fine called fretidwite for a man 
harbouring an outlaw. 

FRIER, J rater, a brother of fome religious fociety^ 

FRITH, Sax. peace. So frithltrech, breach of the peace. 
Fritbgild, or frithmote t the court or place of affemblv of t|ie 

freedmen* 
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freedmen> the moot-hall. Frithman, the herdfinan who 
takes care of the ftint in the pafture, or to keep the pafturc 
freed at certain feafons of the year. 

FRUIT. By 37 H. 8. c. 6. f. 4. every perfon who (hall 
bark any fruit tree, fhall forfeit to the party grieved, treble 
damages, by a&ion at the common law 5 and alfo 1 o/. to 
the king. And by 43 El. c. 7./ 1. every perfon who lhaU 
rob any orchard or garden, or dig or pull up any fruit trees, 
with intent to take the fame away (the fame not being felony 
by the laws of this realm), fhall, on conviftion, before one 
juftice, give to the party fuch fatisfa&ion for damages as 
iuch juftice (hall appoint ; and, in default of payment, to be 
whipped. And with refpeft. to what fhall be deemed felony 
ly the laws of this realm, the diftin&ion feems to be, that if 
they be any way annexed to the freehold, as trees growing, 
or apples growing upon the trees, then the taking and car- 
rying them away is not felony, but trefpafs only, for a man 
cannot fteal a part of the freehold 5 but if they be fevered 
from the freehold, as wood cut, or apples gathered frorn 
the trees, then the taking of them is not a trefpafs only, 
but felony. 

FUGACIA, a chafe. 

FUMAGE, is mentioned in Domefday, and is that which 
is vulgarly called frnoke farthings , which were paid by cuftom 
to the king for every fmoke or chimney in the houfe. It is 
fometimes ufed to denote wood for Juel y as in an old grant— 
£t fmt quieti de fumagio et nueremio cariando (to be free front 
the carrying of wood either for fuel or timber). 

FUNERAL expences are allowed previous to all other 
debts and charges ; but if the executor or adminiftrator be 
extravagant, it is a fpecies of devaftation or wafte of the 
fubftance of the deceafed, and fhall only be prejudicial to 
himfelf, and not to the creditors or legatees of the deceafed. 
2 Black. 508. 

But in ftri&nefs, no funeral expences are allowable againft 
a creditor, except for the fhroud, coffin, ringing the bell, 
parfon, clerk, grave-digger, and bearers' fees. 1 Salk. 196. 
And in general it is faid that no more than forty fhillings in 
the whole, for funeral expences, fhall be allowed againft 
creditors. 3 Atk. 249. 

FURCA, 
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FURCA, the gallows. In ancient grants to lords of ma* 
txors and others, there was often the privilege of furca et 
fujfa ; that is, of trying and punifliing felons, the men by 
hanging, and the women by drowning. 3 /«/?. 5 81 So there 
was furca et flaggellum^ which was the meaneft of all fervjle 
tenures ; where the bondman was at the difpofal of his lord 
for life and limb. 

FURLONG, is a quantity of ground in length, eight of 
which furlongs make a mile* It is otherwife the eighth part 
of an acre of land. Ja\ Dift. 

FURNAGE (from furnus, an oven), is a fum paid to the 
lord by the tenants who are bound by their tenure to baki 
at the lord's oven, for their liberty to bake elfewhere. Alfo 
the word is ufed to fignify the gain or profit taken for baking* 



G A I 

GAIN AGE ( ivainagium ) > the plough and furniture for 
carrying on the work of tillage. It was applied only to 
arable land, when they had it in occupation, and had nothing 
from it f ^r their fuftenance but what they raifed by their 
own labour, nor any other title but at the lord's will. And 
gainer is ufed by Bra&on for a fokeman that hath fuch land in 
occupation. The word gain is mentioned by Wefty where 
he fays, " land in demefne, but not in gain.'* And in the 
ftatute 51 Hen. 3. there are thefe words, " no man fliall be 
« diftrained by die beafts that gain his land." By the magna 
charta, c. 14. gainage fignifies no more than the plough- 
tackle or implements of hufbandry, without any refpeffc to 
gain or profit ; where it is faid of the knight and freeholder, 
He fliall be amerced falvo tontenemento fuo 3 the merchant or 
trader falva merchandiza fua 9 and the villein or countryman 
falvo nvainagio fub. In which cafes it was, that the merchant 
or hufbandman fhould not be hindered, to the detriment of 
the public, or be undone by arbitrary fines ; and the villein 
had his wainage, that the plough fhould not Hand ftill. For 
which reafon the hufbandman at this day is allowed a like 
privilege by law, that his beafts of the plough are in many 
cafes not liable to diftrefs. 

QALLI- 
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GALLIGASKINS, wide hofc or breeches, having their 
name from their ufe by the Gafcoigns. 

GALLIHALFPENCE, a coin brought into this kingdom 
by the Genoefe merchants, who trading hither in galleys, lived 
commonly in a lane near 2W*r-ftreet, and were called galley- 
tneti) landing their goods at Galley-key, and trading with their 
own filver coin called galley-halfpence. Stowe's Survey of 
London, 137. 

GALLIMAWFRY, a meal of coarfe viduals, given to 
galley-Jlaves* 

GALOCHES, a kind of flioe, worn by the Gauls in dirty 
weather 5 mentioned in the ftatute 14 & 15 H. 8. c* 9* 

GAME* It is a maxim of the' common law, that fuch 
goods of which no one can claim any property do belong 
to the king by his prerogative j and hence all thofe animaU 
fera natura, which come under the denomination of game, 
are ftyled in our laws, his maje/ly's game ; and that which 
he hath, he may grant to another ; and, confequently, ano- 
ther may prefcribe to have the fame, within fuch a precinct 
or lordfhip. And hence comes the right of the lords of ma- 
nors or others, by grant or prefcription, unto the game 
within their refpe£Hve liberties. 2 Bac. Abr. 613. 

By the ftatute of 22 & 23 C. 2. c. 25. every perfon, nofc 
having an eftate of inheritance of 100/. a year, 01 ieafehold 
for 99 years or upwards of 150/. a year (other than the fori 
and heir apparent of an efquire or other perfon of higher de- 
gree, and the owners and keepers of forefts, parks, chafes, 
or warrens), is declared to be a perfon not allowed, by the 
Jaws of this realm, to have or keep any gunsi bows, dogs, 
fnares, nets, or other engines, for the taking and killing of 
game. 

The prefervation of the game is provided for by a great 
variety of adts of parliament, upwards of forty in number. 

And duties have lately been impofed on certificates to be 
iflued to perfon s who {hall ufe any dog, gun, net, or other 
engine for the taking or deftroying of game ; and to game- 
keepers 5 for which fee Burn's Jufl. title Game. 

GAMEKEEPER. All lords of manors or other royalties, 
not under the degree of an efquire, may appoint a game- 
keeper within their refpeftive manors, with power therein to 
kill game. But there mall be only one gamekeeper, with fuch 
power, within any one manor ; and his name mall be en- 
tered 
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tered with the clerk of the peace where fuch mandr lies; 
And he (hall alfo be a fcrvant of fuch lord, or immediately 
employed by him to kill game for the fole ufe of the lord, 
and not otherwife; that is, unlefe qualified in his own 
right to kill game. 

GAMING is faid Hot to be an offence at common Iaw^ 
but only an offence prohibited by ftatute : but gaming houfes 
are held to be nuifances, as drawing together a number of 
idle and difordcrly people, i Haw. 198. 

To rcflrain this practice of gaming, many ftatutes have 
been enadted. By 33 H. 8. c. 9. no perfon (hall keep any 
common houfe or place of bowling, 'costing, cloyfli, cayls, 
half bowl, tennis, dicing-table, oi carding, or any unlawful 
game, on pain of 40 /. a day ; and every perfon reforting 
thither, and playing, ftiall forfeit 6 s. fid. And artificers, 
hufbandmen, fervants, and the like inferior perfons, are pro- 
hibited to play at any fuch like games out of Chrifttnas / 6r 
in Chri/lmas^ except only in their mailers' houfes. 

By 16 C. 2. c. 7. if any perfon (hall lofe above 100/. at 
one time or fitting, and ftiall not pay the fame at that time, 
he (hall not be obliged to make it good j and the winner ftiall 
forfeit treble value, half to the king and half to him that 
{hall fue. 

By 9 An. c. 14. if any perfori ftiall at one time or fitting 
lofe to the value of 10 /. and pay down the fame, he may 
recover the fame back again with cofts, on fuit within 
three months ; and if he ftiall not fue in that time, any 
perfon may fue for and recover the fame and treble value* 
And all fecurities given for money won by playing ftiall be 
void. And if any perfon ftiall by fraud, or other ill prac«* 
tice, win any fum, he ftiall forfeit five times the value, and 
be deemed infamous, and fuffer corporal punifliment as in 
cafe of perjury. And if any perfon ftiall ajfault y or chal- 
lenge to fight, any other perfon, on account of money won 
by gaming, he ftiall forfeit all his goods and chattels, and 
be imprifoned for two years. 

And by feveral ftatutes in the reign of Geo. 2. all private 
lotteries, by tickets, cards, or dice (and particularly the 
games of faro, baffet, ace of hearts, hazard, paflage, roily 
poly, and all other games with dice, except backgammon), 
are prohibited under the penalty of 200 /. for him that fliaU 
eredt fuch lottery ; and 50 A a time for any that ftiall play* 

GANG DAYS, days for perambulation of the boundaries 
of pariflies ; from the Saxon gangart, to go. 

GAOL 
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GAOL ANB GAOLER: 

1. The keeping of gaols is incident to the office of fherlfr*, 
and therefore he hath the appointment of the gaoler, for 
whofe a&s or omiffions the Iheriff, in many cafes, is an- 
fwerable 5 arid therefore it behoves him to put in fuch a 
perfon as is fuffieient* 

2. For the fuftentation of prifoner s in the gaol, the juftices 
of the peace in feffions fhall fettle an allowance, which {hall 
be paid out of the general county rate. 14 El'vz. c. 5. 

3. By 24 G. 2. c> 40. no licence fhall be granted for re* 
tailing fpirituous liquors in any gaol, nor (hall any fpirituous 
liquors be brought into or ufed therein* And by the 
24 G. 3. c. 54. no gaoler, or perfon in truft for him, fhall 
be capable of being licenfed to fell any wine, ale, or other 
liquors, or have any beneficial intereft or concern whatfo- 
ever in the fale or difpofal of any liquors of any kind ; ot 
in any tap-houfe, tap-room, or tap, on the penalty of 10/. 

4. Debtors and felons fhall not be kept or lodged in one 
room. 22 C. 2. c. 20. 

5. For preservation of the health of pfifoners, the walls 
and cielings both of the cells and wards fhall be fcraped and 
white-wafhed once a year at leaft, and the gaol fhall con- 
ftantly be kept clean, and fupplied with frefh air by hand 
ventilators, or otherwife* 14 G. 3. c. 59* 

6. If the gaoler voluntarily fuffer a prifoner to efcape, if it 
is for a criminal matter, he fhall be punifhed in the fame 
manner as the prifoner ought to have been who efcaped, and 
the fhefiff alfo may be punifhed by fine and imprifonment ; 
if the gaoler negligently fufFers him to efcape, the court may 
charge either the fheriff or gaoler* If the gaoler fufFers an 
efcape in a civil cafe, the fheriff or gaoler, at the election 
of the party, fhall anfwer damages for it to the party in* 
jured, 2 Haw. 135. 

7. If the gaoler fuffers a debtor, though confined only 
upon mefne procefs, to go at large, although the prifoner 
returns the fame day, yet the gaoler is liable to an a£Hon 
upon the cafe for damages for after the gaoler hath per- 
mitted the efcape, he cannot detain him again for the fame 
matter ; and if it were otherwife, every gaoler would fufrer 
his prifoner to go at large, as much as if he had never been 
arretted, a Wi/fon. 294* 

GAOL DELIVERY. By the law of the land, that men 
might not be long detained in prifon, but might receive full 
Vol. I. D d and 
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and fpcedy juftice, coounifBons of gaoWdivery are Ifiuirf 
out, direSed to two of the judges, and the clerk of af- 
file aflbciate ; by virtue of which commiffion they have power 
to try every prifoner in the gaol, committed for any oflencc 
whatfoever. By divers ancient ftatutes no man was to z& 
as judge in the county where he was born or inhabited ; but 
by the 12 G. 2. c. 27. he may a£t in the commiffion of gaol 
delivery, and of oyer and terminer in any county in England* 
but he is ftill retrained in civil caufes of affife and nifi pritts. 
4 Black. 269. 

GARB A, (Fr. garbe,) Ggnifies a fheaf or bundle of corn, 
faggots, or the like. Thus dedma garbarum, is the tithe of 
the (heaves of corn, or other grain. Garba fagittarum, is a 
fheaf of arrows, containing in number twenty four. Garb, 
in heraldry, is a fheaf of wheat. 

G ARCIO, Fr. garpon, a groom or fervant. 

GARNISHMENT, a warning; as garnifber le court is t* 
warn the court, and reaftmable garnijhment is where a perfoo. 
hath reafonable warning. 

GARNITURE, is a furnifliing or providing : as garni- 
ture of arms or implements of war, is a providing of them 
for the defence of a town or caftle. 

GARSUMA, gerfuma, a rent or fine paid by die tenant 
to the lord of the manor. 

GARTER, is the enfign of an order of knights, inftituted 
by king Ed. 3. The word is alfo underftood of the princi- 
pal king at arms, attending upon the knights thereof, created 
by king Hen. 5. 

GARTH, a fmall inclofure ; (b a fijbgarth is a place in- 
clofed for the taking of fifh. 

GAVEIi, gabel, Sax. a tax or tribute. 

GAVELKIND, from the Saxon gyfe-eal*lyn f given to all 
the kindred, was a tenure or cuftom annexed and belonging 
to lands in Kent, Wales, and other places, which received 
«ot the laws of the Conqueror ; whereby the lands of the 
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farfter Were e'a/ualty divided at his death aniong all his fons ; 
and, in more ancient times ftiil, amongft all the children 
lhafe and female. But now all, or moft of thefe lands, botU 
in Kent and Wales, are by feveral a£rs of parliament difga- 
telled, and rilade defcendible according to the courfe of die 
common laws. 

Mr. Selden was of opinion, that gavelkind, before the 
N&rrHan conqueft, was the general cuftom of the realm. 

One property of gavelkind was, that it did not efcheat in 
cafe of an attainder and execution for felony ; their maxim 
being, « the father to the bough, the fon to the plough." 

GAVELMAN, a tenant liable to tribute ; fo gavelmea*, 
a fervice of mowing the lord's meadow* 

GELD, fgeldum,) a fine or compensation for an offence. 
Hence in our ancient laws, weregeld was ufed for the value 
or price of a man llain, and orfgeld of a beaft. It alfo fig- 
nifies rent, money, or tribute ; fo, in many ancient charters, 
there are imrhunities granted from geld, and danegeld, and 
horhgeld, and many fuch like. So neatgeld was a rent paid 
in cattle ; angeld was the fingle value of a thing ; twigeld, 
double value 5 and fo of the reft. 

GEMOTE, Sax. an aflernbly. So nvitUrta gemote was an 
aflembly of wifenien, the parliament. 

GEJSERALE,* the fingle commons, or ordinary pVovifion 
in the religious houfes, being their general allowance, dif- 
tinguiftied from their pietantix, which were pittances added 
on extraordinary occafions* 

GENER AL ISSUE, is that which traverfes and denies a* 
once the whole declaration, without offering any /pedal mat* 
ter whereby to evade it : and it is called the general iffue, 
becaufe, by importing an abfolute and general denial of what 
is alleged in the declaration, it amounts at once # to an uTuey 
that is, a fa£t affirmed one fide, and denied on the other. 
3 Black. 305. 

GENTLEMAN, according to Sir Edward Cole^ is one 
who bears coat armour, the grant of which adds gentility 
to a man's family. % In/f. 667. 

P d 2 But 
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But in modern acceptation, the name is not tied up to (a 
much ftriftnefs; and Sir Thomas Smith's defcription of a 
gentleman feems to come much nearer to the matter ; who 
fays, — As for gentlemen, they are made good cheap in this 
kingdom \ for whofoever ftudies the laws of the realm, who 
itudies in the univerfities, who profefieth liberal fciences, 
and (to be (hort) who can live idly and without manual la- 
bour, and will bear the port, charge, and countenance of 
a gentleman, he fhall be called mailer, and (hall be taken 
for a gentleman. I Black. 406. 

GENTLEWOMAN, is a good addition of the ftate and 
degree of a woman, as gentleman is for that of a man ; and 
if a gentlewoman be named fpinfter in any original writ or 
indi&ment, (he may abate and quafli the fame ; for (he 
hath as good a right to that addition as baronefs, vifcount- 
efs, marchionefs, or duchefs, have to theirs. 2 Inji. 66j* 

A GIFT of chattels perfonal is the aft of transferring the 
right and the pofleflion of them; whereby one man re- 
nounces, and another immediately acquires, all title and 
intereft therein. 2 Black. 440. 

This may be done either in writing, or by word of mouth 
attefted by fufficient evidence, of which the delivery of pof- 
fejfton is the ftrongeft and moft eflential. Ibid. 

For a parol gift, without fome a£t of delivery, will not 
alter the property. Sir. 955. 

A free gift is good, without a conGderation ; as if a 
man gives to another 100/. or a flock of fheep, and puts 
him in pofleflion of them immediately, this is a gift exe- 
cuted, and it is not in the donor's power to retra£t it : but 
if it doth not take effeft by delivery of immediate pofleflion, 
it is not properly a gift, but a contraft; and this a man 
cannot be compelled to perform, but upon good and fuffi- 
cient confideration. 2 Black. 441. 

A general gift of all one's goods, without any exception, 
even though it be by deed, is liable to fufpicion as fraudu- 
lent againft creditors ; for by giving all a nian's goods, there 
feems to be a fecret truft and confidence implied, in favour 
of the donor. 3 Co. 80. 

. GILD, a fraternity or company. See guild. 

GIST 
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GIST of the a&ion, from the French gift (jacet ), is the 
caufe for which the aftion lieth ; the ground and foundation 
thereof, without which it is not maintainable. 

GLASS. By feveral ftatutes regulations are made for the 
making, importing, and exporting of glafs, which is to be 
under the management of the officers of the cuftoms and 
excife. And by 24 G. 3. c. 41. every glafs-maker (hall take 
out a licence annually. And by 27 G. 3. ^.13. and 27 G. 3. 
c . 28. feveral duties are impofed on glafs imported ; and 
alfo on glafs made in Great-Britain^ as fet forth in fche- 
dules annexed to the aft. 

GLEANING. It hath been faid, that by the common 
law and cuftom of England^ the poor are allowed' to enter 
and glean upon another's ground after the harveft, without 
being guilty of trefpafs \ and that this humane provifioh 
feemed borrowed from the Mofaical law. 3 Black. 21 2. 
Bur. Mansf. 1925. 

But in the cafe of Steele v. Houghton^ T. 28 G. 3. in'the 
common pleas, it was determined, that no fuch right exifts, 
or can be claimed as part of the general common law of the 
land. Blachftone r s Rep. 51. 4 

GLEBE, is the land which belongs to a church. Glebe 
lands in the hands of the parfon (hall not pay tithes to^he 
vicar ; nor t>eing in the hands of the vicar /hall they pay- 
tithes to the parfon; for the church (hall not pay tithe to 
the church. Degge. p. 2. c. 1. * , 

If a parfon leafe his glebe lands, and do not alfo grant 
the tithes thereof ; the tenant (hall pay the tithes thereof to 
the parfon. Id- , 

And if a parfon lets his re&ory, referving the glebe lands, 
he (hall pay the tithe thereof to his leflee. Gibf. 661. 

If an incumbent fows the glebe land and dies, his execu- 
tor or administrator fhall have the crop. But if his fuccef- 
for be inducted before feverance thereof from the 'ground, 
and before it is carried off, in this cafe, the fucceflbr mall 
not have the tithe ; becattfe, though it was not fet out, yet 
a right to it was veiled in the deceafed parfon by the fever- 
ance from the ground. 1 Roll's Abr. 655. 

GLOVES. By the 25 G. 3. c. 55. duties are impofed 
upon gloves, and on licence's to be taken out by dealers 
therein. 

D d 3 GOD- 
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GODBOTE, Sax. an cccleHaftical fine* paid for etibnce* 

againft religion. 

GODGILD, a tribute or offering to God or his ferries 

GOOD BEHAVIOUR, Surety of good behaviour is 
near of kin to furety of the peace, but is of fomewhat a 
larger extent. A man may be compelled to find fureties 
both for the peace and good behaviour, and yet the good 
behaviour includes the peace ; for he that is bound to the 
good behaviour is therein alfo bound to the peace. Dak. 

C. 122. 

GOOD CONSIDERATION, is that of blood or natural 
love and affection, when a man grants an eftate to a near 
relation \ a valuable confideration, is that of money, marriage, 
or the like ; which the law efteems an equivalent for the 
grant. 2 Black. 297, 

GORCE, Fr. gori> a wear or dam whereby the pafiage of 
boats is obltrufted. 1 In)}. 5. 

GRACE. A&s of parliament for a general and free par** 
don, are commonly called atls of grace. 

GRAIL, gradale> a gradual or book, containing fome 
of the offices of the Romifli church. 

GRAND ASSISE, was an extraordinary trial by jury, 
inftituted by king Hen. 2, by way of alternative offered to 
the choice of the tenant or defendant in a writ of Tight, 
inftead of the barbarous cuftom of trial by battel. For this 
purpofe, a writ de magna ajjifa eligenda is directed to the flie- 
riff, to return four knights, who are to chufe twelve other 
knights to be joined with them \ and thefe fixteen form the 
grand aflife, or great jury, to try the right between the pari- 
ties. 3 Black. 3 51. 

GRAND CAPE, is a writ on a plea of land, where the 
tenant makes default in appearance at the day given, for the 
lung to take the land into his own hands. 

GRAND JURY, The Iheriff of every county is bound 
to return, to every commiffion of oyer and terminer and of 
gaol delivery, and to every feffion of the peace, 24 gQpd and 

lawful 
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lawful m«t erf the county, fome out of every hundred, to in- 
quire, prefent, do, and execute, all thofe things which, on 
the part of our lord the king, {hall then and there be com- 
manded them. Tliey ought to be freeholders 5 but to what 
amount is not limited bylaw. Upon their appearance, they 
are fworn upon the grand jury, to the amount of 12 at the 
leaft, and not more than twenty-three, that twelve may ba 
a majority. 4 Black. 302. 

They are only to hear evidence on behalf of the profecu- 
tion ; for the finding of an indictment is only in the nature 
of an inquiry or accufation, which is afterwards to be tried 
and determined ; and the grand jury are only to inquire, 
upon their oaths, whether there be fufficient caufe to call 
upon the party to anfwer it. Id. 303. 

GRAND LARCENY. See Larceny. 

GRAND SERJEANTY, (ferjeantia,fervicium y ) iswhere 
a perfon holdeth his lands of the king by fuch fervices as he 
ought to do in perfon 5 as to carry the king's banner, or his 
lance, or to carry his fword before him at his coronation, or 
to do other like fervices : and it is called grand ferjeanty, be- 
caufe it is a greater and more worthy fervice than the fer- 
vice in the common tenure of efcuage. Litt. 153. 

GRANT. A grant is the regular method, by the com- 
mon law, of transferring the property of incorporeal heredi- 
taments, or fuch things whereof no livery of feifin can be 
had. For which reafon all corporeal hereditaments, as lands 
and houfes, are faid to lie in livery ; and the others, as ad- 
vowfons,, commons, fervices, rents, reverfions, and fuch 
like, lie in grant. 2 Black. 317. 

He that granteth is termed the grantor, and he to whom 
the grant is made is the grantee. 

The grant is ufually made in thefe words, " have given, 
u granted, and confirmed ;" and then, by delivery of the 
deed, the freehold pafieth. 

A grant differs from a gift in this ; that gifts are always 
gratuitous, grants are upon feme confideration or equivalent. 
2 Black. 440, 

Grants may be divided, with refpe& to their fubjeel: 
matter, into grants 9f chattels real y and grants of chattels per- 
sonal. Ibid. 

D d 4 Under 
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Under the head of chattels real, are comprehended, alt 
leafes for years of land, alignments and furreade? of thofe 
leafes, and all other methods of conveying an eftate lefs than 
freehold \ and are ufually cxpreffed to be in confidetati0& of 
blood, or natural affection, or of five {hillings nominally 
paid to* the grantor 5 and, in cafe of leafes, always referving 
a rent, though it be but a pepper-corn. Any of which con- 
liderations will, in the eye or the law, convert a gift, if ex- 
ecuted, into a grant ; if not executed, into a contracl. Ibid* 

Grants or gifts of chattels perfonal> are the a& of transfer- 
ring the right and the poffeffion of them, whereby one man 
renounces, and another man immediately acquires, all title 
and intereft therein which may be done either in writing, 
or by words attefted by fufficient evidence, of which the de-» 
livery of porTeffion is the ftrongeft and moft etTential. But 
this conveyance, when merely voluntary, is fomewhat fuf-» 
picious ; and is ufually conftrued to be fraudulent, if cre- 
ditors, or others, become fufferers thereby, 2 Black. 441. 

GREAT TITHES, are the tithes of corn, hay, and 
wood; all other tithes come under the denomination of fmall 
tithes. 

GREE, fignifies fatisfaftion ; as to make gree to the 
parties, is to agree with, or fatisfy them for an offence done, 

GREEN CLOTH, of the king's houfehold, fo termed from 
the green cloth on the table, is a court of juftice compofed 
of feveral great officers of the king's houfehold, to which is 
committed the government and overfight of the king's courtj 
and the keeping of the peace within the verge, 

GREENHtTE, is every thing that bears a green leaf 
within the foreft, which may be covert for the deer. It 
fometimes fignifies a payment in money, for the privilege of 
cutting green wQod in tne foreft. 

GREEN-WAX, is where eftreats are delivered to the 
JherifFs, out of the e*cheqwr> under the feal of that court, 
made in green-ivsx, to be levied in the feveral counties. 

GRESSOM, (ingrejfuS)) a rent or fine paid to the lord of 
the manor. 

GREVE, 
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GREVE, Sax. gerefa, the fame as reve, a word of power 
and authority 5 z$Jhire-gerefa> the fheriff. 

- GRITH, Sax. peace. So grithbreche, breach of the 
peace. 

GROSS, in grofsy abfolute, intire, not depending on an- 
other j as a villein in grofs, was fuch a fervile perfon as was 
diftinft from, and not annexed to, the manor. An advonu* 
fon in grofs is fpoken of in oppofition to an advowfon ap- 
pendant, and not feparated from the manor. 

GROSS-BOIS, great wood, fit for timber. 

GROSS, common in, is fuch as is neither appendant nor 
appurtenant to land, but is annexed to a man's perfon, being 
granted to him and his heirs by deed ; or it may be claimed 
by prefcriptive right, and is a feparate inheritance, and may 
be veiled in one who has not any ground in the manor. 
2 Black. 34. 

GROUND AGE, a cuftom or tribute paid for the ftand- 
ing of a fhip in the port. 

GUARDIAN. Of the feveral fpecies of guardians of in- 
fants, the firft are guardians by nature ; viz. the father, and 
(in fome cafes) the mother of the child ; for if an eftate be? 
left to an infant, the father is by common law the guardian, 
and muft account to his child for the profits. 1 Black. 461. 

There are alfo guardians for nurture; which are, of courfe, 
the father or mother, till the infant attains the age of four- 
teen years. And in default of father or mother, the ordi- 
nary ufually afligns fome difcreet pef fon to take care of thd 
infant's perfonal eftate, and to provide for his maintenance* 
and education. Id. 

Next are guardians in focage 9 who are called guardians by 
the common law. Thefe take place only when the minor is 
intitled to fome eftate in lands, and then, by the commorf ' 
law, the guardianfhip devolves upbn his next of kin, to 
whom the inheritance cannot defcend. Thefe guardians irr 
focage, like thofe for nurture, continue only till the minot 
is fourteen years' of age 5 for then, in both cafes, he is pre- 
fumed to have difrretion fo far as to chufe his own guardian. 

u 
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But by the 12 C. 2. c. 24. any father, tmd$r age, or of 
full age, may, by deed or will, diipofe of the cuftody of hi* 
child, either born or unborn, till fuch child attains the age 
of 21 years. And this guardian is commonly called a tt/fa- 
mentary guardian. 

A guardian cannot make a leafe of lands for longer tern* 
than until his guardianlhip expires ; if he docs, the leafe is 
void* 2 Wilfon. 129. 135. 

The guardian ought to apply the eftate in his hands to pay 
the debts of the infant. 1 Cha. Ca. 157. 

He may pay off the interejl of any real incumbrance, and 
the principal of a mortgage ; but no other real incumbrance* 
Free. Cha. 137. 

The guardian, when the infant comes of age, is bound to 
give him an account of all that he hath tranfaefced on his be- 
half. In cafe of large eftates, it is thought prudent fome- 
times to apply to the court of chancery, and account a imuaUy 
before the officers of that court. 1 Black. 463 ► 

A guardian, upon account, mall have allowance of all rea- 
sonable colls and expences in all things. And if he receives 
the rents and profits, and be robbed without his default or 
negligence, he fliall be difcharged thereof* 1 Ittfi. 89. 

GUARDIAN OF THE SPIRITUALTIES, is he ta 
whom the fpiritual jurisdiction of any diocefe is committed, 
duritfg the vacancy of the fee. The archbilhop is guardian 
of the^fpiritualties, on the vacancy of any fee within his pro- 
vince , but when the archiepifcopal fee is vacant, the dean 
and chapter of the archbifhop's diocefe are guardians of the 
ipiritualties* 

GUILD (from the Saxon s guildan, to pay) fignifies a fra- 
ternity, or company j becaufe every one was to pay Some- 
thing towards the charge and fupport of the company. The 
original of thefe guilds and fraternities is faid to be from the 
old Saxon law, by which the neighbours entered into an af- 
fociation, and became bound for each other, to bring forth 
him who committed any crime, pr make fatisfa&ion to the 
party injured ; for which purpofe they raifed a fum of money 
among themfelves, and put it into a common ftock, whereout 
a pecuniary compenfation was made, according to the quality 
of the offence committed. From whence came our fra- 
ternities and guilds; and they were in ufe in this kingdom 
long before any formal licences were granted for them j, 

though* 
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-though, at this day, they are a Company combined together 
(with orders and laws made by themfelves) by the king's li- 
cence. Guilda mercdtoria, or the merchants' guild, is a li- 
berty or privilege granted to merchants, whereby they arc 
enabled to hold certain pleas of land within their own pre- 
cinft. And guildhalls are the halls of thofe focieties, 
where they meet and make laws for their better govern- 
ment. 

GULES OF AUGUST, from gula, a throat, is the en- 
trance into, or the firft day of, that month. 

GYPSIES (Egyptians) are a kind of commonwealth 
among themfelves of wandering impoftors and jugglers, who 
made their firft appearance in Germany about the beginning 
of the fixteenth century, and have fmce fpread themfelves 
over all Europe and Afia. About the year 15 17, when fultan 
Selim conquered Egypt, this people refufed to fubmit to the 
Turkifli yoke, and retired into the deferts, where they lived 
by rapine and plunder, and frequently came down into the 
plains of Egypt, committing great outrages in the towns upon 
the Nile, under the dominion of the Turks : but being at 
length fubdued, and baniflied from Egypt, they difperfed 
themfelves, in fmall parties, into every country in the known 
world ; and, as they were natives of Egypt, a country where 
the occult fciences, or black art (as it was called), was fup- 
pofed to have arrived to great perfe&ion, and which, in that 
credulous age, was in great vogue with perfons of all reli- 
gions and perfuaiions, they found the people, wherever they 
came, very eafily impofed on. Mod. Univ. Hift. vol. 43. 
/. 271. 

In the compafs of a very few years, they gained fuch a 
number of idle profelytes, who imitated their language and 
•complexion, and betook themfelves £0 the fame arts of chiro- 
mancy, begging, and pilfering, that they became trouble- 
fome, and even formidable, to moft of the ftates of Europe. 
•Hence they were expelled from France in the year 1560, 
find from Spain in 159 Jo And the government in England 
took the alarm much earlier j for, in 1530, they are defcrib- 
ed by the ftatute 22 H* 8. c. 10. as " outlandifh people, 

calling themfelves Egyptians, ufing no craft, or feat of 
*< merchandize, who having come into this realm, and gone 

<« from 
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tc from (hire to (hire, and place to place, in great com- 
u pany, and ufed great, fubtU, and crafty means to deceive 
u the people ; bearing them in hand, that they, by palmeftry, 
<c could tell men's and women's fortunes ; and fo, many 
€€ times by craft and fubtilty, have deceived the people of 
u their money, and alfo have committed many heinous felo-» 
f • nies and robberies," Wherefore they are directed to avoid 
the realm, and not to return, under pain of imprifonment, 
and forfeiture of their goods and chattels ; and, upon their 
trials for felony, they (hall not be intitkd to a jury de medietate 
lingua* And afterwards, it is enacled by I & 2 -P. & Mm 
c. 4. and 5 El. c. 20. that if any fuch perfons (hall be im- 
ported into this kingdom, the importer mall forfeit 40/. ; 
and if the Egyptians themfelves remain one month in this, 
kingdom; or if any perfon, being 14 years old, whether a 
natural born fubjeft or ftranger, which hath been feer* 
or found in the fellowfhip of fuch Egyptians, or which hath 
difguifed him or herfelf like them, fhall remain in the fame 
one month ; the fame fhall be felony without benefit of 
clergy. But it is now above a century firice any perfons 
were profecuted for felony upon thefe aGs ; and the law 
now refpe&s them chiefly as rogues and vagabonds, and they 
are defcribed as fuch in the vagrant a£t of 17 G. 2. r. 5, 
4 Black. 1 66. 

In Scotland they feem to have met with fome indulgence j 
for, in the year 1594, there is a record among the writs of 
privy feal, whereby king James the fifth charges all his fhe> 
riffs, ftewards, bailies, and other officers, to be affiftant to 
his beloved John Faiv, lord and earl of Little Egypt, in the 
execution 01 juftice againft feveral of his company who had 
withdrawn themfelves from his obedience, and prohibiting 
ail his fubjecl's to difturb or moleft the faid John Faiv, or 
any of his company, in going about on their lawful 
bufinefs. And it is poflible, that from this lord of Ljf- 
tie Egypt, this„ kind of ftrolling people may have received 
the denomination (which they ftill retain) of Fawgang* 
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HABEAS CORPORA JURATORUM, is a writ to the 
fheriff to have the jurors, before the judges at a certain 
day, to pafs on a trial between the parties. 

•4 HABEAS 
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HABEAS CORPUS, is the moll celebrated writ in the 
Englifli law.. Of this there are various kinds made ufe of 
by the courts at Wefiminfler, for-jremoving prifoners from one 
court into another, for the more eafy adminiftration of juftice. 

The moft efficacious of which writs, in all manner of ille- 
gal confinement, is that of habeas corpus ad fubjiciendum, di- 
rected to the perfon detaining another, and commanding 
him to produce the body of the prifoner, with the day and 
caufe of his taking and detention, ad faciendum, fubjiciendum y 
et recipiendum) to do, fubmit to, and receive whatfoever the 

I'udge or court awarding fuch writ mail confider in that be- 
lalf. It is a high prerogative writ \ and, therefore, by the 
common law ifluing out of the king's bench, not only in 
term time, but alfo during the vacation, by a fiat of the 
chief juftice, or any of the judges. And the proceedings 
thereon are regulated by the ftatute 3 1 C. 2. c. 2. which, 
by way of eminence from thence, hath obtained the diftinc- 
tive appellation of the habeas corpus aft. By this aft, unlefs 
the prifoner be committed for treafon or felony, (or fufpi- 
cion thereof,) plainly and fpecially exprefled in the warrant 
of commitment, he may, in open court, the firft week of 
the term, or firft day of affize, petition to be tried ; and if 
he mail not be indifted fome time in the next term or affize 
after commitment, he fhall, upon motion of the laft day of 
the term or affize, be bailed, unlefs it appear to the judge up- 
on oath, that the king's witnefTes could not be produced 
within that time, and then, if he is not tried in the fecond 
term or affize, he fhall be difcharged. 

In order to obtain an habeas corpus, to bring the prifoner 
before the court, he mult firft demand of the gaoler a true 
copy of the commitment, which the gaoler fhall deliver in 
fix hours, on pain of 1 00 /. Then application is to be made 
in writing to one of the courts at Wejlminjler, or if out of 
term time, to the lord chancellor, or one of the judges, and 
a copy of the warrant of commitment delivered^ or oath 
made that it was denied. But if he hath neglefted for two 
terms to apply, he fhall not have a habeas corpus granted in 
the vacation. 

This being done, the lord chancellor or judges refpeftive- 
ly fhall grant the writ, returnable immediately \ and fhall 
indorfe thereon the charges of bringing the prifoner, not. ex- 
ceeding 12*/. a mile. 

Then 
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Then the writ fhall be ferve* on the gaoler, smd tlid 
faid charges tendered to him ; and the prifoner fhall give 
bond to pay the charges of carrying him back if he fhs*ll bd 
remanded, and that he will not efcape by the way. 

This done, the gaoler fhall, within the times refpe&ively 
limited by the aft, according to the refpe&ive diftances, 
bring the body, and certify the caufe of commitment. (But 
after the aflizes are proclaimed for the county Where the 
prifoner is detained, he (hall not be removed.) 

If upon the return it mail appear to the faid lord chancel-* 
lor Or judges, thaf the prifoner is detained on a legal procefsi 
order, or warrant, but of fome court that hath jurildi&ion 
of criminal matters, or by warrant of a judge, or juftice of 
the peace, for matters for which, by law, he is not bailable, 
in fuch cafe he mail not be difcharged. 

Otherwife he (hall be forthwith difcharged* and fhall en- 
ter into recognizance to appear on his trial ; and the writ$ 
and return thereof, and the recognizance, fhall be certified 
into the court where the trial muft be. And perfons fo fet 
at large, fhall not be recommitted for the fame offence, 
unlefs by order of court; on pain of 500/. to the party 
grieved. 

But perfons charged in debt or other aftion, or 
with procefs in any civil caufe, after their difcharge 
for a criminal offence, fhall be kept in cuftody for fuch 
other fuit. 

HABEAS CORPUS AD FACIENDUM ET RECI- 
PIENDUM, is a writ that iflues out of any of the courts of 
Wefttnif2fter-hall 9 when a perfon is fued in fome inferior 
jurifdiftion, and is defirous to remove the aftion into the 
fuperior court, commanding the inferior judges to produce 
the body of the defendant, together with the day, and caufe 
of his caption and detainer, (whence the writ is frequently 
denominated an habeas corpus cum caufa 9 ) to do and receive :: 
whatfoever the king's court fhall confider in that behalf* ; 
But by the 21 Ja. c. 23. no fuch caufe fhall be removed, 
if the debt or damages do not amount to 5 /. 

HABEAS CORPUS AD PROSEQUENDUM, is a writ 
that iflues to remove a man in order to profecution and trial 
in the proper county or jurifdi&ion where the fa& was com* 
mitted. 9 f 

HABEAS 
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habeas corpus ad respondendum, is where 

a man hath a caufe of aftion againft one who is confined by 
the procefc of fome inferior court ; in which cafe, this writ is 
granted to remove the prifoner to anfwer this new a£tion in 
the court above, 

HABEAS CORPUS AD SATISFACIENDUM, is * 
writ where a prifoner hath had judgment againft him in an 
a£tion, and the plaintiff is defirous to bring him up to fome 
fuperior court to charge him with procefs of execution* 

HABEAS CORPUS AD TESTIFICANDUM, is where 
a perfon is removed in order to give teftimony in a caufe de- 
pending. 

HABENDUM (to have), in a deed, is to determine what 
cftate or intereft is granted fey the <teed, the certainty there- 
of, for what time, and to what ufe. It fometimes qualifies 
the eftate, fo that the general implication of the eft ate, 
which, by conftru£Uon of law, paffeth in the premifes, may by 
the habendum be controlled : in which cafe, the habtndtirk 
may leflen or enlarge the eftate, but not totally contradid, 
or be repugnant to it. As if a grant be to one and the heirs 
of his body, to have to him and his heirs for ever, here he 
hath an eftate tail by the grant, and by the habendum he 
hath a fee-fimple expectant thereon. But if it had been la 
the premifes to him and his heirs, to have to him for life, 
the. habendum would be utterly void; for an eftate of inherit- 
ance is veiled in him before' the habendum comes, and {hall 
•not afterwards be taken away, or devefted by it. 2 Black* 

HABERE FACIAS SEISINAM, is a writ of execution 
dire&cd to the fheriff, commanding him to give to the 
plaintiff poffeffion of a freehold ; if it is a chattel intereft, 
and not a freehold, then the writ is intitled habere f arias pof- 
fejftdnem. 3 Black. 412. 

In the execution of thefe writs, the flieriff, if needful, 
may take with him the power of the county, and may juftify 
breaking open doors, if the pofieffion be not quietly deliver- 
ed; but if it be peaceably yielded up, the delivery of a 
twig, a turf, or the ring of a door, in the name of fcifin, is 
fuf^cient. Id. 

j HACHIA, 
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H ACHIA, a hack, pick, or inftrumcnt for digging* 

HACKNEY COACHES AND CHAIRS. By feveral 
a£U of parliament, regulations are made for licenfing hack- 
ney coaches not exceeding 1000, and chairs not exceeding 
400, within the bills of mortality j and the fame fhall be 
diftin&ly marked on each fide. 

And certain duties are impofed on hackney coaches and 
chairs, according to the time they are employed, or die dif- 
tance they travel. For which, fee Burn's Juft. title Hackney 
Coaches and Chairs. 

And drivers and others mifbehaving, are to be punifhed by 
the commiffioners and juftices of the peace. 

HiERETICO COMBURENDO, is a writ that lay againft 
an heretic, whereby the perfon convi&ed of herefy was de- 
livered over to the fecular power ; and upon certificate of 
fuch conviction into the court of chancery, this wrk iflued 
to hum the offender. And this law continued tin the latter 
end of the reign of king Charles the fecond, when, by the 
29 C. 2. c. 9. the writ commonly called breve de haretico 
comburendoy with all proceedings thereupon, and all punifh- 
ment by death in purfuance of any ecclefiaftical cenfures, 
(hall be utterly taken away and abolifhed : provided, that 
this fhall not extend to take away, or abridge, the ecclefiafti- 
cal jurifdi&ion of proteftant archbifhops, bifhops, or any 
other judges of any ecclefiaftical courts, in cafes of atheifm, 
blafphemy, herefy, or fchifm, and other damnable doctrines 
and opinions ; but they may proceed to punifh them by ex- 
communication, deprivation, degradation, and other eccle- 
fiaftical cenfures, not extending to death, as they might have 
done before. 

HAIR-POWDER is not to be mixed with alabafter, 
talke, plafter of Paris, whiting, lime, or othe; thing of the 
like nature, under certain penalties. And by 27 G. 3. r. 13. 
a duty is impofed on the importation thereof. And by 
26 G. 3. c. 49. a licence is to be taken out by perfons 
dealing in perfumed hair-powder. And a duty is alfo laid 
upon all perfumed hair-powder according to the value 
thereof. 

HALF BLOOD, is where brothers or lifters do not de- 
fcend from the fame couple of anceftors \ as where a man 
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marries a woman, and hath iflue by her a {<m% and the wife 
clying, he marries another woman, by whom he hath alfo a 
fon ; now thefe two fons, though they are called brothers, 
are but brothers of the half blood, becaufe they had not both 
one father and mother : and therefore by law, they cannot 
be heirs to one another \ for he that claims as heir to another 
by defcent, mull be of the whole blood to him from whom 
he claimeth \ and if there be no heir of the whole blood, the 
land {hall efcheat. 

But, with refpe£t to perfonal eftate, the law is otherwife ; 
for the ftatute of distribution, 22 & 23 C. 2. c. io» requiring 
an intelfcate's eftate to be divided amongft every of the next 
of kindred in equal degree ; and brothers and filters of the 
half blood, being in the fame degree of kindred with brothers 
and filters of the whole blood, the half blood are allowed 
by our law to come in for an equal (hare. 

H ALFENDEAL, the moiety or half of a thing j as ford- 
ing-deal is a quarter or fourth part. 

HALL, (Sax. heal,) ngnined anciently a manor-houfe or 
habitation, and is ftill in ufe to denote the manfion-houfe 
belonging to any perfon of fuperior rank ; fo alfo, it denotes 
the place of meeting q£ a town corporate, as the Guildhall iir 
London* 

HALLAGE, toll paid for goods or merchandize fold 
in a hall i and particularly hath been applied to a fee 
pr toll due for cloth brought for fale to BJackwell-ball in 
Lotidtn. 

HALLMOTE, or hallmote^ (Sax* heal, and gemote, an af- 
lembly,) was particularly applied to the lord's court within the 
manor, called the court baron. , v 

HALY-MOTE, an holy or ecclefiaftical court. So holy- 
verkfolk (holy-workfolk) were tenants who held their lands 
by the fervice of keeping in repair an ile in a- church, a fe- 
pulchre, or the like. 

HAM, a Saxon word, fignifying a home or place of dwell- 
ing, as Brigkam> Peterfbam> Deerham. So hamlet is a littls 
village or place of habitation. 

Vol. I. E e H AfcX- 
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HAMBLING of dogs, an ancient term ufed by forefter* 
for expeditating. 

H AMESECKEN, by our ancient law, is a name for bur- 
glary, as it is in Scotland to this day. 4 Black. 223. Lords 
of manors had many of them privileges granted of punifliing 
offences of this kind; and a grant of freedom from hamfecken t 
trt " bamfokerty was to be free of amercements for the like 
offences. 

HANAPER OFFICE, in the court of chancery, is that 
but of which iflue all original writs that pafs under the great 
feal, ami all commiffions of charitable ufes, fewers, bank- 
rupts, idiocy, lunacy, and fu<*h like. Thefe writs, relating 
to the bufinefs of the fubjeft, and die returns to them, wete 
originally kept in a hamper, in hanaper'w ; the other writs (re- 
lating to fuch matters wherein the crown is immediately or 
mediately concerned) were preferred in a little fack or bag, 
in parva baga ; and thence hath arifen the! diftin£tion of the 
hanaper office, and petty-bag office 5 both of which belong to 
the common law court in chancery. 3 Black. 48. 

HANDH ABEND, is where a thief is caught in fte very 
fed, having die goods ftolen m hh hand* The like Was an- 
ciently called baclberendy as a bundle or fardell at his back ; 
which Bratlon ufeth for manifeft theft, and fo dotk Btitton. 
%Inft. 188. 

HANDSALE, is a felling by mutual (baking of hdridT} 
which ceremony, among all the northern nations, was aii- 
ciently held neceffary in order to bind the bargain.: a cuftom 
which we ftill retain in many verbal contra&s. 

HANGWITE, is faid to be a forfeiture anciently daiitf- 
ed by lords of manors, for one who hangs himfelf within the 
lord's fee. - 

HARES. Befides the general penalties for deftroyingifee 
game, it is ena&ed by the 13 G. 3. c. 80. that if any pertth- 
fhall kill or deftroy, or ufe any gun, dog, fnare* nefc, or 
other engine, with intent to kill or deftroy ariy hate Aiti tfie 
night time, or on a Sunday or Ckrijtmas<-day y he (hall for- 
feit, for the fir ft offence, not lefs than 10/.. nor efc^edin^ 
20 /• ; for the fecond offence, 20 and not exceeding 30 / .• 
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forthc third offend, 50A And cJn non-paynieht, he fhall 
fcc imprifoned, for certain limited times refpe&iveiy accord* 
kig to the fevcral offences; 

HARE HARRON, am, outcry after felons and male* 
la&ors. , 

HART, is a flag or .male deer of die foreft, of fite yean 
Old complete* 

HATS. By 24 G. 3* c. 51, all retailers of hats lhall taka 
out a licence annually. And certain duties are alfo impofed 
on all hats which mall be fold, according to their value. 
And by i) G* 3*. r, 13. a duty is to be paid for all hats im* 
ported, and drawbacks are to be allowed on hats ported. 

HAUGH, a great plot in a valley* 

HAWKERS, by the ftatute 25 H. 8. r. ^ were defcrib* 
fed to be deceitful fellows who went from place to place, 
buying and felling brafs, pewter, and other goods and mer- 
chandize* which ought to be fold in open market : and the 
appellation feems to grow from their uncertain wandering, 
like perfpns that with hawks feek their game where they can 
find it. 

By 9 $c 10 W. c. and 3 & 4 An. c. 4. every* hawker, 
pedlar, and petty chapman, going from town to town, or to 
other men's noufes, carrying any goods to fell, fhall pay an 
annual duty of 4/.; and if he. travel with a horfe or other 
beaft of burden, he (hall pay 4/. more : and by 29 G, 3* 
£. 26. every fuch perfon travelling on foot, or with a horfe or 
horfes, a further additional duty of 4/. for each year; anct 
alfo 4 /. yearly for each beaft he fhall fo travel with. And if 
he trades without licence, he fhall forfeit 12/;; and on non- 
payment, thereof, fhall be fent to the houfe of corre&ion. 
But this fliall not prohibit any perfon from felling acts of 
parliament, forms of prayer, proclamations, gazettes, alma- 
n^cks, or other printed papers licenfed by authority ; or any 
fifkl fruit, or victuals ; nor the real maker of any goods car- 
rying the fame for {ale; nor any tinker, cooper, glazier, 
plumber, harnefs mender* or any perfon felling woollen 
manufactures by wholefale : nor fhall this hinder any per- 
fon from Ming any goods in any public fair or market. 

E e 2 * And 
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And by 29 G. 3, c. 26. before any perfon (hall be licent 
ed, he lhall produce a certificate, fiened by the clergyman 
officiating within the place where he ufually refides, and 
two reputable inhabitants of the fame place, attcfting that 
fuch perfon is of good chara&er and reputation, and fit to 
be licenfed. 

By 9 G. 2. c. 35. if any pedlar, or other trading perfon, 
going from town to town, or other men'* houfes, and trad- 
ing either on foot, or with any horfc or otherwise, (hall qf- 
fer any tea to fale, although he have a permit, he fliall for- 
feit and fuffer as for running of goods in like manner as if 
he had a permit. 

HAWKS, in ancient time, were of very great eftimation, 
infomuch that Healing of them was made felony v and there 
were other fevere penalties for killing, driving diem out ot 
their covert, or dealing their eggs : but fince the diverfion 
of fowling hath fallen into another channel by gunpow- 
der and hailfliot, thefe penalties are become obfolete. 

HAY, hala % (Sax. hag,) an hedge, or inclofure ; alfo a 
net to take deer \ as deer-hay. 

H AYBOTE, an allowance to the tenant of wood fuffi- 
cient for reparation of the hedges, hays, or fences. 

HAY-MARKET. Carts of hay which ftand to be fold in 
the hay-market, are to pay 3 d. per load towards repairing the 
ftreet ; and are not to ftand loaden after q o'clock in the 
afternoon, on pain of forfeiting 5 s. And hay fold in Zc//- 
don, ice. between the ift of June and the laft of AuguJ}^ 
being new hay, is to weigh 60 pounds a trufs, and old hay, 
the reft of the year,' 56 pounds, on the penalty of 1 8 d. a 
trufs. 2W. & M. Jf. 2. c. 8. 8 &p W. 3. c. 17. & 
3 1 G. 2. c. 40. 

HEADBOROUGH, is the head or chief man of the boron 
or pledge, and is only another name for conftable. 

HEALFANG, or halsfangy (Sax. from heal or hah the 
neck, and fang to take,) a punifhment by compreffing the 
neck (in the pillory). Sometimes it is taken for a pecuniary 

muia 
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mul£t paid to lords of manors to commute for the punifli- 
ment of the pillory. 

HEARSAY, is generally not to be admitted as evidence ; 
for no* evidence is to be allowed but what is upon oath ; for 
if the firft fpeech was without oath, another oath that there 
was fuch fpeech, makes it no more than a bare fpeaking, 
and fo of no value in a court of juftice ; and, befides, the 
adverfe party had no opportunity of a crofs examination ; 
and if the witnefs is living, what he has been heard to fay 
is not the bed evidence that the nature of the thing will 
admit. But, in fome cafes, hearfay evidence is allowed to 
be admiflible ; as to prove who was a man's grandfather, 
when he married, what children he had, and the like j of 
which, it is not reafonable to prefume that there is better 
evidence. So in queftions of prefcription, it is allowed to 
.give hearfay evidence, in order to prove general reputation j 
as where the iflue was of a right to a way over the plaintiff's 
clofe, the defendant was admitted to give evidence of a 
converfation between perfons not interefted, then dead, 
wherein the Tight to the way was agreed. "Theory oj 
Evid. III. 

HEBBING WEARS, are wears or engines made or laid 
at ebbing water. So hebbermen^ are fitters or poachers who 
fifh at ebbing water. 

HECCAGIUM, a tent paid to the lord of the fee for 
liberty to ufe heels or ftoppages for catching of filh. 

HEDAGIUM, a toll or cuftomary duty paid at the hlthe 
or wharf for the landing of goods immunities from the 
payment whereof were granted by feveral ancient charters. 

HEDGEBOTE, an allowance to the tenant of wood fuf- 
ficient for reparation of the hedges or fences. 

HEDGE BREAKERS, by flatute 43 El c. 7. (hall pay 
fuch damages as a juftice of the peace lhall think fit ; and, 
on - non-payment, (hall be whipped. And by the 15 C. 2. 
Cm'i. the conftable may apprehend a perfon fufpe&ed, and 
by warrant of a juftice may fearch his houfes and other 
places i and if any hedgewood (hall be found, and he ihall 
E e 3 not 
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not give a good account how he came by the hmc % he (halj 
be adjudged the ftealer thereof. 

HEIR, lares, is he that fucceeds by 4efcent, \n lands, 
tenements, and hereditaments, being an eftate of inheritance ; 
the eftate mud be in fee, becaufe nothing pafieth by righ$ 
of inheritance, but fee ; and by the common law, a man can-* 
not be heir of goods and chattels. I Injl. 8. 

A baftard born out of lawful matrimony cannot be heir $ 
neither can a man attainted of treafon or felony, whofe blood 
is corrupted; nor an alien who was born out of the king's 
allegiance, and though he be made denizen by the king's 
letters patent, yet this fhall not confer upon him a right of 
inheritance : but otherwife it is of a perfon naturalized by 
aft of parliament. Id* 

There is an heir apparent, and an heir prefumptivt. Heir 
apparent is fuch, whofe right of inheritance is indefeafible^ 
provided he outlives his anceftor ; as the ddeft fon or hi$ 
iffue, who muft by the courfe of the common law be heir 
to his father whenever he happens to die. Heir prefumptiv* 
is fuch, who, if the anceftor fhould die immediately, would, 
in the prefent circumftances of things, be his heir ; but 
whofe right of inheritance may be defeated by the contingent 
cy of fome nearer heir being born ; as a brother, or nephew, 
whofe prcfumptive fucceflion may be deftroyed by the birth 
of a child; or a daughter, by the birth, of a fon^ a J$lach % 
208. 

The heir is generally favoured by the common law, and 
by the courts of equity ; and dubious words in a will ftiaU 
be conftrued foi- the benefit of the heir. 

If an executor hath afiets, he is compellable in equity tQ 
redeem a mortgage for the benefit of the heir. And when 
the heir is fued for the debt of his anceftor, and pays it, he 
ihall be reimburfed by the executor of the obligor, whp hath 
perfonal aflets. 1 Atk^ 487. 

But in an adion of debt brought upon a bond againft an 
heir, it is no good plea for the heir to fay, that thg exe^ 
cutors have affets in their hands : for a creditor may fiie 
either heir or executor, for they are both chargeable upon 
fpecialties. Dyer. 204. 

Where a legacy is given out of a perfonal eftate, payable 
at a future day, and the legatee dies before fuch future day, 
the legacy is tranfmiffible to executors or adminiftrators 5 

but 
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but if the legacy be charged upon land, and the legatee diet 
before fuch future day, the legacy (hall fink into the inherit* 



HEIRESS, is a female heir to a perfon haying an cftate of 
inheritance of lands. If there are more than one, they art 
called coheireJfes % or rather in legal expreffion, coheirs. The 
offence of dealing an heirefs is founded on the ftatute 
3 H. 7. c* 2. which ena£ts, that if any man (hall, for lucre, 
take any woman, being maid, widow, or wife, and having 
fubftance either in goods or lands, or being heir apparent to 
her anceftor, contrary to her will, and afterwards (he be 
married to fuch mifdoer, or by his corifent to another, or 
defiled ; he, his procurors, and abettors, and fuch as know- 
ingly receive fuch woman, (hall be deemed principal felons : 
and by 39 El. c. 9. the benefit of clergy is taken away from 
the principals, procurors, and acceflaries before. And it is 
not material, whether a woman fo taken, contrary to her 
will, be at laft married or defiled, with her own confent or 
not, if (he were under {he force at the time. 1 Haw. 1 10. 

HEIR LOOMS, are fuch goods and perfonal chattels, as* 
contrary to the nature of chattels, (hall go by fpecial cuf- 
tom to the heir along with the inheritance, and not to the 
executor of the laft proprietor. The termination loom is of 
Saxon original, in which language, it fignifies a limb or 
member ; fo that an heir loom is nothing elfe but a limb or 
member of the inheritance. They are generally fuch things 
as cannot be taken away without damaging or difmember- 
ing the freehold: otherwife, the general rule is, that no 
chattel intereft whatfoever fhall go to the heir, notwithftand* 
ing it be exprefsly limited to a man and his heirs, but 
(hall veft in the executor. But deer in a real authorized 
park, fifties in a pond, doves in a dove-houfe, though in 
themfelves perfonal chattels, yet are fo annexed to, and fo 
jieceffary to the well being of the inheritance, that they (hall 
accompany the land wherever it vefts, by either defcent or 
purchafe. 2 Black. 28. 

Charters likewife, and deeds, court rolls, and other evi- 
dences of the land, together with the chefts in which they 
are contained, (hall pafs together with the land to the heir, in 
the nature of heir looms, and (hall not go to the executor. 




Id. 428. 
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By fpeclal cuftom aHb, in <feme places, carriages, uten- 
(51s, and other houfehold implements j may be heir looms; 
but fuch cuftom muft be ftri£Uy proved. Id. 

Heir looms, though they be mere chattels, cannot be de~ 
vifed from the heir by will. For though the owner might, 
during hts life, have fold or difpofed of them, as he might 
of the timber of the eftate; yer, they being at his death 
inftantly vefted in the heir, the devife (which is fubfequent 
and not to take effeft till after his death) ftiall be paftpon* 
ed to the cuftom, whereby they have already defcended. 
Id. 429. 

HEMP AND FLAX, are not to be watered in any river, 
running water, or common pond, where beads are ufed to be 
watered, but only in ponds for that purpofe ; on pain of 
forfeiting 20/. 33 H. 8. c. 17. 

HEORD-PENNY, hearth-fenny, an annual tribute of one 
penny anciently paid out of every family to the pope a$ 
Rome: otherwife called Rom/cot, and Peterpence. 

HERALD, hereauk, according to Verftegan, !s derived 
from here, an army, and heah y altus, high, or valiant, as if 
a man Ihould be called the champion of the army. The 
funftion of thefe officers, as now exercifed with us, is to de- 
nounce war, proclaim peace, and to be employed by the 
Icing in martial meflages. They aTe examiners and judges 
of gentlemen's coats of arms, and prefervers of genealogies 5 
and they marfhal the folemnities at the coronations of princes, 
and funerals of great men. The three chief of thefe 
heralds are called kings at arms; of whom, GarteSr is the 
principal, inftituted by king Hen. 5. whofe office is, to at- 
tend the knights of the garter at their folemnities, and * to 
maHhal the funerals of the nobility. The next is Glanncieiw^ 
inftituted by king Ed. 4. after he became duke of Clarence 
by the death of George his brother 5 whofe proper office is 
to marflial and difpofe the funerals of' all the lefler nobility, 
knights, and efquires, on the fouth fide of TrenU The 
third is Norrby, ( north roy>) who has the like office on, the 
north fide of Trent. Befides thefe^kings at arms, there are 
fix inferior heralds, according to their original, as they were 
created to attend dukes and great lords in martial expedi- 
tions ; that is, York, Lancafler x CheJIer, Wind/or, Rdchmnd* 
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and Somerfet ; and three heralds extraordinary } that is, Aran* 
d§l, Norfolk^ and Nottingham. 

There is alfo Uljier, king at arms, whofe office is to aN 
tend the knights of the order of St. Patrick in Ireland, infti-i 
tu ted 5 th February 1783. 

Their office in adjufting armorial enfigns, and pre-* 
fcrving genealogies, is now grown much into difufe ; 
fo much falfity and confufion having crept into their 
records, that, though formerly fome credit hath been 
paid to their teftimony, yet now even their common feal 
will not be received as evidence in any court of juftice. 
But their original vifitation books, compiled when progrefies 
were folemnly and regularly made into every part of the 
kingdom, to inquire into the ftate of families, and to re- 
gifter fuch marriages and defcents as v/ere verified to them 
upon oath, are allowed to be good evidence of pedigrees; 
It were to be wifhed, that this practice of vifitation at cer- 
tain periods were revived ; for the failure of inquiftt'tons pojl 
mortem, by the abolition of military tenures, combined with 
the negligence of the heralds in omitting their ufual pro- 
grefies, hath rendered the proof of a modern defcent, for 
the recovery of an eftate, or fueeeflion to a title of honour, 
more difficult than that of an ancient. This will indeed be 
Temedied for the future, with refpeft to claims of peerage, 
by a Handing order in the houfe of lords, 11 May 1767, 
directing the heralds to take exact accounts, and preferve 
regular entries, of all peers and peerefies of England, and 
their refpecYive defcendants 5 and that an exaft pedigree of 
each peeT and his family (hall, on the day of his firft admif- 
fipn, be delivered to the houfe by Garter principal king at 
arms. But the general inconvenience, affe&ing more private 
fucceflions, Hill continues without a remedy. 3 Black. 105. 

HERCE, hereto, an harrow. 

HERDWIC, a grange or place for the herds of cattle-. 

HEREBANNUM, (from here an army, and ban an ediA 
or proclamation,) was a mul& or fine for not going out to 
the field armed, upon fummons of the lord or other fupe- 
rior; fo herebode was a bidding or calling out the tenants 
for that purpofe ; her ef are, a military expedition ; heregeld, 
a tribute or ta^x for maintenance of an army. 

HERE- 



Digitized by Google 



426 



HER 



HEREBERG, Sax. an inn. So herbigare, to harbour or 
entertain. Herebinger, or harbinger^ an officer that goes be- 
fore, and provides harbour or lodgings. 

HEREDITAMENT, is a word of extenfive fignification j 
for it includes not only lands and tenements, but whatever 
may be inherited^ be it corporeal or incorporeal, real, per- 
fpnal, or mixed. Thus an heir-lootn> or implement of fur- 
niture, which by cuftom defcends to the heir together with 
an houfe, is neither land nor tenement, but a mere move- 
able ; yet, being inheritable, is comprized under the general 
word hereditament. 2 Black. 17. 

HEREMTTORIUM, a folitary place of retirement for 
hermits. So hermitorium, is the chapel or place of prayer be- 
longing to an hermitage. 

HERESY, among proteftants, is a falfe opinion repug- 
nant to fome point of do&rine clearly revealed in fcripture* 
and either abfolutely eflential to the chriftian faith, or, at leaft, 
of moft high importance, I Haw. 3. 

By the ftatute 9 & \oW. c. 32. if any perfon, having 
been educated in, or having made profeflion of the chriftian 
religion, mail, by writing, printing, teaching, or advifed 
fpeaking, deny any one of the perfons in the Holy Trinity to 
be God, or affert or maintain that there are more Gods than 
one, or fhall deny the chriftian religion to be true, or the 
holy fcriptures of the Old and New Teftament to be of divine 
jmtnority ; he (hall, for the firft offence, be difabled to hold 
any office 5 for the fecond, he fhall moreover be difabled to> 
profecute any a&ion, or to be guardian, executor, adminif. 
trator, or legatee. 

HERETOCHE, (from the Saxon hert, an army, and 
togetty to lead,) was the general or leader of an army. Thefe 
heretochs were conftituted through every province and county 
in the kingdom ; being taken out of the principal nobility, 
and fuch as were remarkable for their wifdom, fidelity, and 
valour. Their duty was, to lead and regulate the armies, 
with a very unlimited power, as it mould feem good tp 
them, to the honour of the crown, and benefit of the king- 
dom : and becaufe of this great power, they were ele&ed 
by the people in their full affembjy, in the fame manner as 
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jherlffii were ele&ed 5 following ftill the old fundamental 
maxim of the Saxon conftitution, that, where any officer was 
intruded with fuch power, as, if abufed, might tend to the 
oppreffion of the people, that power was delegated to him bj 
the vote of the people themfelves. I Black. 408* 

HERIOT) heregate y from here, an army, and geat y a march 1 
or expedition, wa^s firft paid in arms and horfes ; it is now by 
cuftom fometimes the beft live beaft which the tenant dies 
pofleffed of, fometimes the beft inanimate good, under which 
9 jewel or piece of plate may be included. 2 Black* 422. 

This is no charge upon the lands, but merely upon the 
goods and chattels. Therefore if a feme covert dies poflefled 
of a copyhold or other cuftomary eftate, the lord can have . 
no heriot ; for, being a married Woman, {he can have no 
Jands of her own. 

By the 13 El. c. J. all fraudulent conveyances of goods 
^nd chattels, to defeat the lord of his heriot, {hall, in that 
Tefped, be void, 

A heriot is not due upon the death of ceftuy que truft, but 
of him that has the legal eftate. 1 Fern. 441. 

Jointenants are only one and the fame tenant in the law; 
and therefore the lord {hall not have heriot till after the 
death of tlie laft of them. Bro. Heriot, (Vin.) 

Heriots are of two kinds; heriot fervice, and heriot cuftom. 
The former are fuch as are due upon a fpecial refervation iti 
a grant or leafe of lands, and therefore amount to little more 
than a mere rent, for which the lord may diftrain ; the latter 
arife upon no fpecial refervation, but depend merely upon 
immemorial ufage and cuftom, 2 Blach. Bid. 

And for heriot cuftom the lord may feize out of the manor; 
fcecaufe he claims it as his proper goods by the death of the 
tenant, which he may feize in any place where he finds it : 
yet hereby he is not debarred of his remedy by adion. 
2 Black. Bid. 

And if the beaft be removed, the lord may have an a£Kon 
againft him that removed it; fo alfo, as it feemeth, againft 
him that detaineth it. Br. Heriot. (Vin.) 

6 Co. 1. Bruertoris cafe. Lord and tenant of three acres of 
land by homage, fealty, annual fervice of an hawk, and fuit of 
court ; the tenant made a feoffment in fee of one acre, the 
feoffee {hall hold by homage, fealty, hawk, and fuit of court, 
by the common law : for the things which cannot be divided 
intp parts are performed by each intire, And there is 
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no diverfity as to this purpofe, between intire fervices annu- 
al, as fuit, hawk, or the like, and not annual, as homage, 
fealty, and herict. And as to the heriot, the ftatute of 
quia emptores terrarum cannot extend to intire fervices to hold 
for a part, becaufe fuch fervices are not dividable ; and, by 
confequence, every one fhall hold by intierty,as he (hall hold 
by the common law. 

8 Co. 104. Talbot's cafe. If the lord purchafe parcel of 
the tenancy, the heriot fer-uice is extinct. But if the cuftom 
of the manor be, that upon the death of every tenant of the 
manor, that dieth feifed of any land holden of tjie fame 
manor, the lord fhall have a heriot, although the lord pur- 
chafe part of the tenancy, yet the lord fhall have a heriot by 
the cuftom- of the manor for the refidue ; for he remains 
tenant to the lord, and the cuftom extends to every tenant. 

Upon the whole, the cuftom of the manor is the law of it 
in all fuch like cafes. 

HERMAPHRODITE, a perfon that is both man and 
w^man. Lit. Dicf. And as they partake of both fexes, 
they may give or grant lands, or inherit as heirs to any, and 
fhatl take according to the prevailing fex. Co. Lit. 2. 7. 

HEST, Sax. a command. It feems to have been applied 
to certain boons and fervices commanded by the lords to be 
performed by their tenants. 

. HIDE of land, is fuch a quantity as may be plowed with, 
one plough in a year ; or as much as may maintain one fa- 
mily. It contains no determinate number of acres 1 Injt. 
69. Hidage, was a tax on every hide of land. 

HIDEGELT, a mulft or fine, when a perfon had com- 
mitted any crime for which he deferved whipping or other 
corporal punifhment, to redeem fuch punifliment, whereby - 
to fave his hide or fkin. 

HIGH CONSTABLE, is the fame within the hundred 
or other large divifion, as the petty conftable is -within the 
townfliip or vill \ and in many cafes being an officer fubfer- 
vient to the juftices of the peace, he is commonly appointed 
by them and fworn in feffions. 

HIGH TREASON. See Treason. 

HIGHWAY. 
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HIGHWAY. Of highways there are thtee kinds; firft, 
a footway ; fecondly, a foot and horfe-way, which is alfo a 
pack or drift-way j and, thirdly, a foot, horfe, arid cart way, 
i Infi. 56. 

Every parifh is bound of common right to keep their high* 
ways in good and fufficient repair 5 unlefs, by reafon of the 
tenure of lands or otherwife, this care is eonfigrted to forrd 
particular private perfon. From this burden no man was 
exempt by our ancient laws* whatever other immunities he 
might enjoy, this being part of the trinoda ttecejjltas to which 
every man's eftate was fubject, viz. expedition againft the 
enemy, building of caftles, and reparation of bridges ; for 
though bridges only are cxprefled, yet the rdads were always 
underftood. 1 Black. 357. , 

The furveyors are appointed by the juftices annually, 
whofe bufinefs it is to call out the ftatute labour, levy com- 
pofitions, and order all things relating to the repairs ; and 
at the end of their year, they (hall give account to the 
jufticqs of their whole proceedings. 

If the ftatute labour and compofitio / n money be infufficient, 
an afleffment by order of the juftices may be laid, not ex- 
ceeding 9^. in the pound for any one year. And if all this, 
(hall be infufficient, yet ftill the parifh is obliged by the 
common law, upon indictment, to make their roads good at 
all events. 

And befides the method of indictment, every juftice of the^ 
peace, by the ftatute, upon his own view, or on oath made to 
him by the furveyor, may make prefentment of roads being 
out of repair 5 and thereupon like procefs ihall be iflued as 
upon indictment. 

In aid of the parifti, in many places, turnpikes have been" 
erected 5 whereby all who pafs upon, and have benefit of the 
road, are brought in to be contributory. i 

HIGHWAYMEN. By 4 & 5 W. & M. c. 8. a reward , 
of 40/. is given for the apprehending and taking a highway* ; 
man, to be paid within a month after conviction, by tfic 
flieriff of the county. 

HIGLER, a perfon who carries from door to dcor, arid 
fells fmall articles by retail, 

HIRING and borrowing are contracts by which a quail fied * 
property may be transferred to the hirer, of borrower 5 in 
3 which 
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merely gratuitous. But the law in both cafes is the fame; 
They are both contra&s, whereby the poffeffion and atran- 
Cent property is transferred for a particular time or ufe, on 
condition and agreement to reftore the goods fo hired or 
borrowed, as foon as the time' is expired or ufe performed > 
together with the price or ftipend, in cafe of hfrfng, either* 
exprefsly agreed on by the parties, or left to be implied by law* 
according to the value of the fervice. 2 Blacki 454* 

HOBLERS, light horfemen ; or certain teriants bound by 
their tenure to maintain a light horfe for difcovering ana 
giving notice of the enemy. 

HOCKDAY, kocktide, was the fecond Tuefitty after Eafte* 
w^ek, commonly called Hock Tuefday y whereon the Etiglijb 
mattered the Danes; which day was fo remarkable in ancient 
times, that rents, were referved payable ori that day. < 
And in the accounts of Magdalen college in (hcfora\ thefieii 
a yearly allowance pro mulieribns hockantibusy in feme of their 
manors in Hampjbire, where the men on Monday ^ and thcr 
women on Tuejday, in rrierriment flopped the way with ropeisj 
and hocked (houghed) or pulled paffengers to them by the 
houghs, requefting them to give them fomething to be laid 
out m pious ufes (or rather perhaps to be fpent upon the oc- 



HOGENHINE, was one that came gueft wife into an iaft* 
and laid there for three nights, after which he*wa$ accounted 
one of the family, for whom the hoft was to be anfwerable* 
The firft night he was formax-night, and reckoned as at 
ftranger; the fecond nighty twa-night % a gueft; thethiM 
night, hogen> or antin-kind) one of the hoft's #tm don^eftio*, > 

HOLDING OVER, is keeping poffeffion of the lan<i 
after the expiration of the term. By ftatute 4 G.%+ c* p8* 
if any perfon {hall hold over after the determination of any 
term for life or years, and after demand made, apd notice 
in writing given for delivering poffeffion, he (hall pay double 
the yearly value, to 1>e recovered by action of debt. An4 
by it G, 2. c. 19. if any perfon fliall hold Over, afterhim* 
felf hath given notice (either verbal, or in writing, But4 
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• HOLME, Sax. a plain or level ground near the water 
fide. 

HOLT, Sax. a wood. 

HOMAGE, bomagjum 9 is derived of homo ; becaufe when 
the tenant doth his fervice, he faith, Jeo devetgne voJhre home % 
I become your man. i Inft. 64. 

It is the moft honourable fervice of reverence that a free 
tenant may do to his lord : for when the tenant {hall make 
homage to his lord, he fliall be ungirt, and his head unco- 
vered, and his lord fliall fit, and the tenant fliall kneel before 
him on both his knees, and hold his hands extended and 
joined together between the hands of his lord, and fliall fay- 
thus : " I become your man from this day forward, of life 
« and limb and earthly honour, and to you will be faithful 
w and loyal, and bear you faith, for the tenements that I 
f ' claim to hold of you (faving the faith that. I owe unto our 
u Sovereign lord the king) : So help me God." And then 
the lord, fo fitting, lhall kifs him. Lift. 85. 

Homage cannot be done to any but to the lord himfelf; 
but the fteward of the lord's court, or bailiff, may tak* 
fealty for the lord. Lit. 92. 

HOMAGE ANCESTREL, is where a tenant holdethhis 
land of his lord by homage ; and the fame tenant and his 
anceftors have holden the fame land of the fame lord and of 
his anceftorsi time out of memory of man by homage, and 
have done to them homage. 1 Injt. 100. 

HOMAGE JURY, is a jury in a court baron, confifting 
bf tenants that do homage to the lord ; who are to inquire 
and make prfcfentments of the deaths of tenants, of fur- 
tenders, admittances, and the like. 

' HOMESTALL, a manfion houfe. 

HOMICIDE, is the killing of any human creature % and 
is of three kinds 5 1. JuJlifiabU ; fuch as is owing to fome 
unavoidable neceflity, without any will, intention, or defire, 
and without any inadvertence or negligence, in the party 
- killing, and therefore without any fault in himfelf. 2. Ex- 
cufablt ; which is either by mifadventure> where a man is 
doing a lawful aft # without intent of hurt to another, and 

death 
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death cafually cnfues j or in felf-defenee % where one who hatfi 
no other poffible means of preferving his life, from one wh* 
combats with him on a fudden quarrel, kills the perfon by 
whom he is reduced to fuch an inevitable neceflity. 3; Fe- 
lonious ; which is of a very different nature from tne former, 
being the kilhng of a human creature, of any age or fex, 
without juftification or excufe ; and that may be, either by 
killing one's felf, qr another perfon : in which latter cafe, 
if fuch other perfon is killed without malice, either exprefs 
or implied in the perpetrator thereof, it is termed man- 
Jlaughter ; if with malice, it is murder. 4 Black, c. 14. 

HOMINE REPLEGIANDO, is an ancientwrit, which 
lies to replevy a man out of prifon, or out of the cuftody of 
any private perfon, upon giving fecurity to the fheriff that 
the man mall be forthcoming to anfwer any charge againft 
him. And if the perfon be conveyed out of the fheriff 's 
jurifdiftion, the fheriff may return that he is eloigned ( elon- 
gatus ) ; upon which a procefs iffues, called a capias in wither-: 
tta?n> to imprifon the defendant himfelf, without bail or 
mainprize, till he produce the party. But this method of 
proceeding is now almoft intirely antiquated, and fuperfeded 
by the more effectual writ of habeas corpus. 3 Black. 129. 

HONOUR. Before the ftatute of quia emptores y 1 8 Ed* 1 . 
the king's greater barons, who had a large extent of terri- 
tory holden under the crown, frequently granted out fmaller 
manors to inferior perfons to be holden of themfelves 5 which 
do therefore now continue to be held under a fuperior lord, 
who is called in fuch cafes the lord paramount over all thefe 
manors : and his feigniory is frequently termed an honour, 
not a manor, efpecially if it hath belonged to an ancient 
feudal baron, or hath been at any time in the hands of the 
crown. 2 Black. 91. 

HOPS. By feveral ftatutes, regulations are made for the 
curing of hops, which are to be under the infpection of the 
officers of excife. 

And by the 27 G. 3. c. 13. a duty is impofed on all hops 
grown and cured in Great Britain ; and alfo on hops im- 
ported ; and drawbacks are allowed on the exportation 
thereof, as particularly fet forth in fchedules annexed to the 
£ud act, 

HORA 
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HORA AURORiE, the morning bell, or what is now 
called the four-o'clock bell $ as the evening bell was at eight 
o'clock, commonly called the curfeu. 

HORNGELD, a geld or tax for the privilege of puttfog 
horned cattle into the foreft. In many ancient charters, 
there is a grant of immunity from fuch tax* 

HORSE RACES. By the 13 G. 2. c; 19. Whereas the 
great number of horfe races for fmall prizes contributes to 
the encouragement of idlenefs, and the breed of ftrong and 
tifeful horfes hath been thereby difcouraged 5 it is ena&ed^ 
that no plate, ium of money, or other thing, fhall be run 
for, or advertifed of proclaimed to be run tor, unlefs the 
fame be of the value of 50/. or upwards : and if any perfon 
(hall enter, ftart, or run any horfe for any prize under 
that value, he fhall forfeit 200/.$ and the perfon who 
printed or publifhed any advertifement for the fame, fhall 
forfeit 100/. j the faid penalties to be applied half to~ the ufe 
of the poor, and half to him that fhall fue. And all fums of 
money paid for entrance, fhall go to the fecond beft horfe* 
And no perfon fhall enter, ftart, or run any horfe for any- 
prize, unlefs the faid horfe be hit own property ; nor fhall 
any perfon enter and ftart more than one horfe for one prize ; 
on pain that every fuch horfe (other than that which was 
firft entered) fhall be forfeited, or the value thereof. 

And by 24 G. 3. c. 31. there fhall be paid for every horfe 
entered to run for a plate, prize, fum of money, or other 
thing, a duty of 2/. 2s. over and above all other duties : 
and alfo 2/. 2/* as the duty for one year j on the penalty 
of 20A . 

HORSES. The fate of an horfe in a fair or market (hall 
not alter the property, unlefs the horfe be fhewed an hour, 
at leaft in the open place where horfes are ufually fold ; nor 
unlefs the buyer and feller go to the toll-taker or book-keeper, 
and with him enter the particulars of the bargain, and the 
colour and mark of the horfe ; and if the book-keeper doth 
not know the feller, then a voucher muft be produced to tef-, 
tify his knowledge of the feller, and his name and place of 
abode. And the book-keeper fhall give to the buyer a note of 
the particulars entered, on his paying 2d. for the fame. But if 
the fale hath been regular, the owner may not have his horfe 
again that hath been ftolen, unlefs he pay to the purchafer 
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the price, which Ac gave for him. , £ & 3 P. & M, f. 
31 is/, r. 12. . _ : t r. 

By the ftatute 22 & 23 C. 2. r. 7, killing any horfe in the 
night is felony and tranfportation 5 and maiming him rn^kes 
, the offender liable to treble darnages, 

And by 26 G. 3. c 71. every perfon who fhall keep* iafty 
houfe or place for flaughtering horfes, fhall be licenfed at the 
feffions, and be fiibjeft to the rules and regulations in the 
faid aft direfted ; and in default thereof fhall be guilty 
felony. 

And by 246.3. c. 31. 25 6 ? 3* 47, & 29 G. 3, c* 49. 
feveral duties are impofed on horfes kept and ufed for the p$iy 
pofe of riding, or for drawing any carriage fubjeft $0 a^y 
excifeduty •, the fame to be paid annually, and to be unefcr 
the management of the eornmiflioners for the affairs A>{ 
taxes, 

And alfo by 24 6, 3, £.31. every perfon exercifing the 
. trade of a horfe dealer, fhall take out a licence annuajjy 
from the ftamp officers, 

HOSPITALARS, were an order of knights, who took 
their name from an hofpital built at Jerufalem for the ofe of 
pilgrims coming to the Holy Land, dedicated to St. Join 
Baptift. For the firft bufinefs of thefe knights was, 
to provide for fuch pilgrims at that hofpital, and te protcft 
them from injuries and infults upon the road. They were 
inftituted about the year 1092, and foon after came into 
England, and had an houfe built for them in London in the 
year 11 00. In procefs of time they obtained fp great ho- 
nours, that their fuperior here in England was the firft lay 
baron, and had a feat amongft the lords in parliament. 
They were at firft called knights of St. John of Jerufalern ; 
hut fettling chiefly at Rhodes, they we^e afterwards called 
knights of Rhodes ; and after the lofs of Rhodes in the 
year 1522, and their having the ifland of Malta given to 
them by the emperor Charles the fifth, they obtained the 
riame of knights of l&aUa* 

HOSPITALS, (from hofpes, an hoft,) were originally 
- founded in this kingdom for the relief and entertainment of 
travellers upon the road, and particularly of pilgrims, and 
thcrefpre were generally built by the way fide : but of later 
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times they have been founded for fixed inhabitants, fubje£l 
to infirmities and maladies of divers kinds, according to the 
difcretion and order of the founders, 

HOTCHPOT, according to Littleton, fignlfies a pud- 
ding ; for in a pudding (he fays) is not commonly put one, 
thing aione, but oiie thing with other things together ; and 
it was ufed metaphorically to exprefs the putting and mixing 
together lands given in frank marriage, and then dividing 
the fame equally among all the daughters. As if a man be 
feifed^f thirty acres of land, and hath iflue two daughters; one 
of the daughters marries, and the father gives ten acres of 
the thirty to the hufband with the daughter in frank marriage, 
' and dies feifed of the remaining twenty acres \ then the other 
lifter (hall enter into the faid twenty acres, and occupy them to 
her own ufe, unlefsthe hufband and his wife will put the ten 
acres given to them in frank marriage, with the twenty acres in 
Jiotchpot : in which cafe, the hufband and wife fliall have, 
befides the ten acres given to them in frank marriage, five 
acres in Severalty of the twenty acres, and the other fitter fliall 
have the remaining fifteen acres for her purparty ; fo as upon 
the whole their Chares of the father's eftate fliall be equal* 
Litt. 267, 8. 

And by the ftatute of diftribution of inteftates effects, 
£2 £sf 23 C. 2. <r. 10. the equity of this pfovifion is trans- 
ferred to the perfonal eftate of the deceafed ; which ena&s, 
that no child of the inteftate, (except Tlis heir at law,) upon 
which. child he fettled in. his life-time any eftate in lands, 
- or pecuniary portion, fliall have any diftributive (hare of the 
perfonalty, unlefs fuch child will bring his faid advancement 
into, hotchpot with the other children, fo as to make the 
.eftate of the faid feveral children, to be equal as near as can 
be eftimated. 

HOUSE, a place of habitation or dwelling. The doors 
of an houfe may not be broken open on arrefts, except for 
treafon, felony, or breach of the peace. 2 Hates Rift. 117. 

For the dwelling houfe of a man is as his caftle : there- 
fore if thieves come to a man's houfe to rob or kill him, and 
the owner or his fervants kill the thieves in defending him 
and his houfe, this is not felony, nor fliall he forfeit any " 
. tiling. , 

v If a man builds his houfe fo clofe to mine, that his roof 
overhangs piy roof, and throws the water off his roof upon 

Ff * mine, 
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min*, this ii a nuifance* for which an acl^oii' will lie* 
yBlacl. 217. 

Alfo if a perfon keep his hogs, or other offenfive aninYaT$i 
lb near the houfe of another, that the flench of them in- 
commodes him, and makes the air unwholefome, this is ah 
injury, as it tends to deprive him of the ufe and benefit of 
his houfe* Id. 

A like injury is," if one's neighbour fcts up and exercife$ 
any offenfive trade ; as a tanner's, a tallow chandlers, 6f 
the like ; for although thefe are lawful ami necefiarV trades, 
yet they ihould be exercifed in remote places ; therefore it fa 
an actionable nuifance* Id. 

But depriving one of a mere matter of pleafufe, as 6f % 
fine profpeft, by building a wall, or the like; this, as it 
abridges nothing really convenient or necefiary, is no in- 
jury to the fufierer, and is therefore not an actionable nm- 
fance. Id* 

A man oilght fo to ufe his houfe as not to darnnSfjf 
his neighbour : and a man may compel anothfer fo repair hifr 
houfe, in feveral cafes, by the writ ck domd fep'&rdnda. 
i Salk. 266, 7 ' „ - 

By 19 G. 3. c. 59. annual duties are impofed on dwell- 
ing houfes inhabited, according to the yearly values thereof; 

HOUSE BOTE, an allowance to the tenant of wood, fufc 
ficient for reparation of the houfes and for fuel. 

HOUSE OF CORRECTION. See Correction. 1 

HUE AND CRT, (huf^umetc/amo^bybdoft^firhla^mg 
a horn, and by making an outcry,) is the ancient common law 
pfocefs after felons, and fuch as have dangeroufly Wbntided 
any perfon, or afiaulted any one with intent to rob him. 
And it hath received great countenance and authority by 
feveral acts of parliament. In any of which cafes, the party 
grieved, or any other, may refort to the conftable of the viH ; 
and, i. Give him fuch reafonable afiurance thereof, as the 
nature of the cafe will bear. a. If he knows the name of 
him that did it, he mull tell the conftable the fame. 3. $f 
he knows it not, but can defcribe him, he mud defcribe his 
perfon, or his habit, or his horfe, or fuch circumftances as he 
knows, which may conduce to the difcovery. 4. If the 
thing be done in tne night, fo that he knows none of thefe 
circumftances, he muft mention the number of the perfon^ 
* or 
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or the way they tcok. 5. If none of all thefe can be difco- 
vered, as where a robbery or burglary or other felony is 
committed in the night, yet they are to acquaint the con- 
ftable with the fa£t, and defire him to fearch in his town for 
» fufpe&ed perfons, and to make hue and cry after fuch as 
may be probably fufpefted, as being perfons vagrant in the 
fame night ; for many circumftances may happen to be 
ufeful for djfcoveriilg a malefactor, which cannot at firft be 
found out. 2 H. H. 100. 

For the levying of hue and cry, although it is a good 
courfe to have a juftice's warrant, when time will permit, 
in order to prevent caufelefs hue and cry ; yet it is not ne- 
ceflary, nor always convenient, for the felon may efcapb 
"before the warrant be obtained. And upon hue and cry le- 
vied againft any perfon, or where any hue and cry comes to 
a conftable, whether the perfon be certain or uncertain, the 
conftable may fearch fufpected places within his vill, for the 
apprehending of the felon. And if the perfon, againft whom 
the hue and cry is raifed, be not found in the conftablewick, 
then the conftable, and alfo every officer to whom the hue and 
cry mall afterwards come, ought to give notice to every 
town round about him, and not to one next town only ; and 
fo from one conftable to another, until the offender be 
found, or till they come to the fea fide. And this was the 
law before the conqueft. Id. 

And in fuch cafes it is needful to give notice in writing, 
to the purfuers, of the thing ftolen, and of the colour and 
marks thereof, as alfo to defcribe the perfon of the felon, his 
apparel, horfe, or the like, and which way he is gone, if it, 
may be : but if the perfon that did the fa£t be neither known, 
nor defcribable by his perfon, cloaths, or the like, yet fuch 
a hue and cry is good, and muft be purfued, though no perfon 
certain can be name4 or defended. Id. 103, 

HUNDRED, is a diftriQ: originally comprehending one 
hundred families ; for in ancient time, for the more fur6 
keeping of the peace, all freemen were to caft themfelves 
into feveral companies^ by ten in each company, and every 
of thefe ten, men was to be pledge or furety for the forth* 
coming of his fellows ; and this diftri£t . was therefore 
cailqd the decennary at the head of which is the petty con- 
fhijble.' "Upon folemn occafions, ten of thefe decennaries af- 
(e^.bled together \ and as every decennary confided of ten 
families, fo. tfiefe ten decennaries conftitutcd what is now 
: u " % " " F f 3 called 
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called the hundred i over which the high or chief conftafeia 
prefides. In many cafes, agreeably to the ancient inftitu- 
tion, where an offence has been committed, and the offen- 
der efcapes, the hundred by fpecial a£ts of parliament is ren- 
dered liable to anfwer damages ; as in cafes of robbery ; 
cutting river or fea-banks ; cutting hop-binds ; burning 
houfes, barns, out-houfes, hovels, cocks, mows, or flacks 
of com, ftraw, hay, or wood; mines or pits of coal ; de- 
ftroying granaries, turnpikes, and works of navigable rivers ; 
and divers ether fuch like. 

HUNDRED-LAGH, Sax. Laga ; the law relating to .the 
hundred courts and matters cognizable therein. 

HUNDRED-PENY, a tax or contribution colkaed by 
the flieriff, in aid of the expences of his hundred^ court or 
tourn. 

HUNREDtJM, in ancient grants, as where a privilege 
is granted to a man to be free from the hundrefis, fignifies 
that money which was paid to the iheriff towards his charges 
of holding the hundred courts : the fame as hundred-peny* 

HURST, hyrft) herjlj Sax. a wood or grove of trees. 
There are many places in England which begin or end with 
this word, from the nature of their fituation when they re- 
ceived that name. 

HUS j Sax. houfe. So hujlrece, houfe breaking or burg- 
lary. Huf carle, a domeftic fervant in tilling the lord's lands* 
Husfajlne, one that hath a fixed home or habitation, a houfe 
of his own. Huf gable ^ a houfe rent or tax. 

HUSBAND AND WIFE : 

1. TfiEhufband and wife are but oneperfon ill law; for 
which reafon, a man cannot grant lands to his wife during 
the coverture, nor any eftate or intereft to her, nor enter 

* into covenant with her. But he may by his deed covenant 
with others for her ufe, as for her jointure, or the like \ 
and he may give to her by devife or will, becaufe the devife 
or will doth not take effect till after his death, i Infi. i rz. 

2. All deeds executed by the wife, and acts done by her 
during her coverture, are void ; except it be a fine, or the 
like matter of record, in which cafe, (he mull be folely and 

fecretly 
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fecrctly examined, that it may be known whether or ho her 
a& is voluntary. I Black. 444. 

3. In trials of any fort, hufband and wife are not allowed 
to be evidence for or againft each other. Z/..443. 

But where the offence is dire£Hy againft the perfon of the 
wife, this rule hath been ufually difpenfed with ; and there- 
fore, by the ftatute 3 Hen. 7. c. 2. in cafe a woman be 
forcibly taken away and married, {he may be a witnefs 
againft fuch her hufband, in order to convift him of felony. 
Id. 

Alfo, a wife may have fecurity of the peace againft her 
hufband; fo may the hufband have fecurity of die peace 
againft his wife. Id. 445. 

4. If a wife hath title to prefent to a benefice, the 
prefentation muft be by hufband and wife. Wood* 
b. 2. c.2. 

5. If the wife be injured in her perfon or her pro- 
perty, {he can bring no a£tion for redrefs without her 
hulband's concurrence, and in his name as well as her own. 
I Black. 443. 

So for a trefpafs done by the wife, or for a fcandal pub- 
lifhed by her, the aftion lieth againft both hufband and 
wife ; and the hufband is chargeable for the damages or fine, 
becaufe he is party to the aftion and judgment 5 and both 
hufband and wife may be taken in execution. 1 1 Co. 61. 

1 Wilf. 149. 

But if a wife, without her hufband, be indi&ed of a tref- 
pafs, riot, or other wrong, there the wife fhall anfwer and 
be party to the judgment only, and the fine fct upon her 
{hall not be levied upon the hufband ; and as for imprifon- 
mcnt, or other corporal pain, it fhall be infli&ed upon the 
wife only, and not upon the hufband for his wife's a£t or 
default, ir Co. 61. Dalt. c. 139. 

6. If a bond be given to a woman unmarried, and {he 
< afterwards marries ; the hufband and wife muft join in the 
•a£Uon f x Atid both muft recover : but if a bond be made to 
the wife fubfequent to her marriage, the hufband alonfc^ 
without the wife, may bring the action and recover. 

2 Ath. 208. 

7. If a wife be made executrix, {he cannot aft therein 
without her hufband's confent ; nor can fhe bring an aftion 
alone, but her hufband muft join with her. 2 Bac. 

8. Io 
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8. In the civil law, the hufband and wife are considered 
as two diftinft perfons 5 and may have feparate eftates, con- 
tracts, debts, and injuries : and therefore in the ecclefiafti- 
cal courts, a woman may fue and be fued without her hut* 
band. 1 Black. 444. 

9. A wife is fo much favoured in refpecl: of that 
power and authority which her bufband has over her, that 
flie (hall not fuffer any punifhment for committing a bare 
theft in company with, or by coercion of her hufband. 
I Haw. 2. 

But if fhe commit a theft of her own voluntary a£l, or by 
the bare command of her hufband, or be guilty of treafbn* 
murder, or robbery, in company with, or by coercion of 
her hufband, fhe is punifhable as much as if fhe were 
fole, becaufe of the odioufnefs and dangerous confequence 
of thefe crimes. Id. 

10. The hufband by marriage obtains a freehold in the 
right of his wife, if he takes a woman to wife that is fei&d 
of a freehold and he may make a leafe thereof for twenty^one, 
years, or three lives, if it be made according to the ftatute of 
32 ff.8. e. 28. ilnJl.'iS 1 ' 

The hufband alfo gains a chattel real, as a term for years, 
to difpofe of, if he pleafes, by grant or leafe in her lifetime, 
or by furviving her : otherwife it remains with the wife%. 
And upon execution for the hufband's debt, the fheriff 
may fell the term during the life of the wife. Id. 299k 

35 1 - 

So the hufband may aflign and difpofe of the wife's mort* 
gage, whether it be a mortgage for a term of years, or a 
mortgage in fee. 2 Atk. 208. 

The hufband alfo by the marriage hath an abfolute gift 
of all chattels perfor.alm poffefiion of the wife in her own, 
right, whether he furvives her or not. But if thefe chattels 
perfonal are chofes in aBlon ; that is, things to be Cued for 
by action ; as debts by obligation, contract, or the like, the - 
hufband fhall not have them, unlefs he and his wife recover 
them. 1 Inft. 351. 

1 1. If rent be paid to a wife, yet the hufband may recover ; 
it again ; fo if a legacy be bequeathed to a wife, the hut* . 
band, and not the wife, muft receive it. 1 Vern. 261, 

12. By cuftom in London, a wife may carry on a 
feparate trade ; and as fuch, is liable to the ftatutes .of . 
bankruptcy, with refpeft to the goods in fuch feparate 

6 trido, 
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trade, nX^Itli ' VCrhicK the hufband cannot intermeddle, liur, 
Afafisf. 1776. 

13. If the wife be indebted before marriage, the hufband 
is bound afterwards to pay the debt, living the wife ; for he 
has adopted her and her circumftances together, 1 BlacL 

443. . . , . , 

But if the Wife die, the hufband fhall not be charg- 
ed for the debt of his wife after her death, if the cre- 
ditor of the wife do not get judgment during the coverture, 
9 Co. 72. 

14. The hufband is bound to provide his wife neceflUries j 
and if fhe contracts for them, he is obliged to pay for the 
fame ; but for any thing befides neceffaries, he is not charge- 
able. Alfo, if a wife elopes, and lives with another man* 
the liufband is not chargeable even for neceffaries ; at lcaft, 
if the perfon who furnifhes them is fufficiently apprized of 
her elopement. 1 Black. 442. 

So if the hufband forbid particular perfons to trufl her, he 
(hall not be chargeable : but a prohibition in general not to 
truft a wife, as by putting her in the Gazette, or the like, 
doth not amount to legal notice. 1 Ventr. 42. 

15. If a hufband feifed in fee or for life in right of his 
wife, do fow the land, and his wife dies before feverance, 
he fhall have the corn. 1 Injl. 55. ^ 

After her death, if he hath had iffue by her born 
aliVe, he fhall be tenant by the curtefy of all the lands in 
fee-fimple, or fee tail general, of which fhe died feifed* 
Lift. 52. 

And after her death, he fhall have all chattels real, as the 
term of the wife, or a leafe for years of the wife, and all other 
chattels in pofleffion 5 and alfo, all fuch as are of a mixed 
nature, (partly in pofleffion, and partly in aclion,) as rents in 
arrear, incurred before the marriage, or after : but of things 
merely in aBion y as of an obligation or bond to the wife, 
he can only claim them as adminiftrator to his wife, if he 
furvives her. Wood. b. 1. c. 6. « 

16. If the wife furvives the hufband, fhe fhall have fof 
her dower, the third part of all his freehold lands : fo fhe 
(hall have her term for years again, if he hath not altered 
the property during his life : fo alfo, fhe fhall have again all 
other chattels real and m jxed s and fo things in action, as 
debts, fhall remain to her, If they were not recovered dur- 
ing the marriage. Id. 

But 
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But if flic elopes from her hufband, and goes away with 
her adulterer, fhe (hall lofe her dower; unlefs her hufband 
had willingly, without coercion ecclefiaftical, been recon- 
ciled to her, and permitted her to cohabit with hinu 
x Inft- 3 2 - 

HUSSEL, Sax. the holy facrament. So hujfding people^ 
*re people of age to receive the facrament, 

HYPOTHECA, a pledge, where the poffeffion of the 
thing remains with the debtor. 

HYTH, a wharf or little haven, whereat to lade or unlade 



goods. 



END OF THE FIRST VOLUMS. 
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